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OF THE ESTATE OF THE MORTGAGOR AND THAT OF 
THE MORTGAGEE IN MORTGAGED REAL PROPERTY. 
(Continued from page 214.) 

The Estate of the Mortgagee. 


The great difference between a pledge and a mortgage 
is said to be, that, by a conveyance in mortgage, the whole 
legal title passes conditionally to the mortgagee, but, in a 
pledge, a special property only passes to the pledgee;* but, 
since the mortgagor, notwithstanding the mortgage, con- 
tinues to own, instead of having a mere right to, the land, it 
necessarily follows that the interest of a mortgagee is very 
different from that of an ordinary title to land. And, on 
account of this peculiar relation in which he stands to the 
mortgaged premises, many cases in the reports, particularly 
those in equity, deny that he has either estate, right, title, 
or interest in the mortgaged land. But, so long as the 
legislature allows him to retain his rights under the con- 
veyance which has been made to him, so long as it allows 
the deed to be valid, it is beyond the power of equity to 
deprive him of his estate in the land. Equity does not as- 
sume to abrogate his common law rights, it only relieves 
against the severity of their operation, and insists on their 


1 This essay has recently taken the first prize of $60 at the Dane Law School, at 
Cambridge. ‘The Committee to award the prizes were Hon. Ira Perley, late Chief 
Justice of New Hampshire, Hon. Edward Kent, late Governor of Maine, and William 
R. P. Washburn, Esq. of the Suffolk Bar. 

2 Story on Bailments, § 287, and cases cited. 
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being exercised for purposes sanctioned by the principles 
of equity. To sum up, in a word, equity, as well as the 
law, admits the validity, and allows the exercise of the 
rights and powers granted by the mortgage deed, so far as 
is necessary to protect the mortgagee’s lawful interests, and 
give him the full benefit of his security; but equity makes 
the estate of the mortgagee defeasible by the equitable 
performance of the condition which it was created to 
secure. 

We have already seen that, in the absence of agreement 
to the contrary, the mortgagee can enter and take posses- 
sion of the land, even before default; though he cannot 
make the mortgagor account for rents and profits which he 
had received, prior to his entry, for, though the mortgagee, 
for some purposes, holds a paramount title from the date 
of the mortgage, it is in most respects, until actually ex- 
erted, only a potential one, subject to the rights of the 
mortgagor. 


Duties, $c. of the Mortgagee in possession. 


When the mortgagee enters into posssesion of the mort- 
gaged premises, it is held so far the laches of the mortgagor 
to let him take possession, — for he might have prevented 
him from entering, by payment of the debt,—that equity 
does not watch over the interests of the mortgagor so care- 
fully, as to require the mortgagee to make the most that 
he can out of the property, but only holds him accountable 
for what he actually receives, or might have received, 
without his own wilful default.’ But he is obliged to 
manage the premises, like a prudent man, and, therefore, 
is held accountable for the rents during the time for which 
he suffers a notoriously insolvent tenant to remain in pos- 
session.* 

A mortgagee in possession is liable to account for any 
damage which he does to the property, or injury to the 
land, as by pulling down buildings improperly. So 
equity will grant an injunction against the mortgagee in 
possession to stop wanton waste, on tender of the amount 
due by the mortgagor.‘ And to such an extent is the mort- 


1 Anon. 1 Vern. 45; 1 Eq. Cas. Abr. 327 ; Hughes v. Williams, 12 Ves. 494; Belly. Mayor 
of New York, 10 Paige, 49; Powell ou Mortg. 949, a, n. [E. 2] Rand’s edit. 

2 Miller v. Lincoln, 6 ‘ai: 556. 

3 Taylor v. Townsend, 8 Chip. 411; Sandon y. Hooper, 14 L. J. (N. S.) 120; Givens y. 
Me Calmont, 4 Watts, 460; Irwin y. Davidson, 3 Lredell, Ch. 311. 

4 Irwin vy. Davidson, 3 Iredell, Ch. 311. 
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gagor still regarded as the real owner of the estate, even 
though the mortgagee has taken possession, that the mort- 
gagee, in his account of the application of the proceeds of 
the land in reduction of the debt, must, if the premises ap- 
pear to have been of any value to him, debit himself with 
the amount of a fair rent.1. The mortgagee, in accounting, 
is not allowed money which he has spent in doing what he 
may suppose is increasing the value of the mortgaged prop- 
erty; this is what has been called “improving a mortgagor 
out of his estate,” for the mortgagee might in this way 
increase the value of the property to such an extent, as to 
make it utterly impossible for the mortgagor, with his 
means, ever to redeem;? but he will be allowed for neces- 
sary and proper repairs, for the payment of taxes, and also 
for doing that which is essential for the protection of the 
title of the mortgagor.* It has been held in late cases, 
that a mortgagee cannot charge upon the mortgagor, in ac- 
counting, any sums which he may have paid for the insur- 
ance of the premises, in the absence of an agreement to that 
effect; and, on the other hand, that the mortgagor will not 
be allowed in reduction of his debt any sums which the 
mortgagee has received from insurance, effected at his own 
expense, and in his own name, on the mortgaged property.‘ 
In England, the mortgagee will never be allowed anything 
for the personal trouble which he may have taken in the 
management of the estate, even though there be a private 
agreement between him and the mortgagor to that effect, 
on the ground that such allowance tends to usury and impo- 
sition;* but, in the United States, the general practice is 
said, by Mr. Greenleaf, to be, to allow a reasonable compen- 
sation to mortgagees, for their care and trouble in preserv- 
ing and managing the estate.° Wilde, J. in reviewing this 
rule, in Gibson vy. Crehore, says that it is but reasonable to 
allow compensation in such a case, and attributes the exist- 
ence of the rule in England to an extension of the princi- 
ple of not allowing a trustee any pecuniary compensation 


1 Wood v. Felton, 9 Pick 171; Smart vy. Hunt, 1 Vern. 418; Trulock v. Roby, 15 Sim. 265; 
Pow. on Mort. 956, n. ((Q.) Rand’s edit. 

2 Sandon vy. Hooper, 6 Busy. 248; Dougherty v. Mc Colgan, 6 Gill. & J. 275; Boston Iron 
Co. v. King, 2 Cush. 400. 

3 Sparhawk y. Wills, 5 Gray, 423; Adams’ Eq. (3d Am. ed.) p. 323, and n.1; Ruby v. 
Portland, 3 Shep] 306; Quinn v. Brittain, 1 Hoff. Ch. R. 353, et supra. 

4 Dobson y. Land, 8 Hare, 216; King v. State Mutual Ins. Co. 7 Cush. 1; White v. 
Brown, 2 Cush. 412; Garden v. Ingram, 23 L. J. Ch. 478. 
5 French vy. Baron, 2 Atk. 120; Coote on Mort. p. 530, et seq. 
6 Greenl. Cru. Dig., tit. 15, ch. 2; § 27, n. 7 5 Pick. 161. 
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for discharging the duties of his trust. The mortgagee in 
possession holds the estate with duties, in some degree, anal- 
ogous to those of a trustee, as the necessity of accounting 
for the profits, and his inability to take advantage of his 
situation to use the estate for his own benefit, except in 
discharging the debt which is due him; but the analogy 
cannot be said to extend further, for, if he is a trustee, he is 
a trustee sui generis, and his relations to the mortgaged prop- 
erty cannot be classified under the duties and rights of a 
trustee.' The mortgagee cannot be compelled to relin- 
quish possession until paid, or tendered, debt, interest, and 
equitable charges.’ Until the mortgagor is foreclosed the 
mortgagee can do no act to bind him, when he offers to re- 
deem.* 

Yet the mortgagee in possession is held the owner to 
some purposes. Under the Maine statute for the support 
and regulation of mills, the owner of the dam, at the time 
when the sum payable for the yearly damage by flowing falls 
due, is liable to pay the whole amount for ‘the year, and the 
mortgagee in possession is regarded as the owner for this 
purpose.* In Clark v. Beach,’ the defendant in an action of 
trespass, justified under the license of a third person as 
“the true and lawful owner of the land, lawfully seised 
and possessed thereof; ”’ such third person was a mortgagee 
in possession, after forfeiture, though the equity of redemp- 
tion still existed in the mortgagor; the court held that the 
defence was good and sufficient. But, whatever be the form 
of the mortgage, until the equity of redemption is fore- 
closed, the interest of the mortgagee goes to his executors, 
and not to his heirs, or rather, the barren legal estate vests 
in the heirs, but without power in them to use it for their 
own benefit, and merely for the use, first of the executor as 
a security, and then of the mortgagor as beneficial owner 
of the land;° though it was held in Massachusetts, in the 
case of Blair,’ that a license from the Court of Probate is 
necessary to enable the administrator or executor of the 
mortgagee to sell the mortgaged real estate and note se- 
cured thereby, even though no entry had been made under 


1 Cholmondely y. Clinton, 2 Jack. & Walk. 182; King v. State Ins. Co. 7 Cush. 1. 

hy ASS ag 2 Atk. 2; Willard y. Fisk, 2 Pick. 540; Fay v. Valentine, Ib. 646; Loring 
v ooke ick 

3 Wilson v. Troup, 7 John. Ch. 25. 4 Lowell vy. Shaw, 3 Shepl. 242. 

5 6 Conn. 161. 

& Thornborough v. Baker, 1 Ch. Cas. 283, and n. n. thereon in Lead. Cases in Eq. p. 749; 
Fay v. Ig 14 Pick. 399; Chase y. Lockerman, 11 Gill. & J. at Dewey v.Van Deu- 
son, 4 Pick. 13 Met. 126. 








Ls Qraeene 













va 











Rights of Creditors of Mortgagee. 261 


the mortgage; but this matter has since been regulated by 
statute in Massachusetts. In England, it is held to be the 
settled law, that covenants which run with the land are, in 
the case of mortgaged leaseholds, granted for the whole time 
of the term, binding upon the mortgagee, even before entry, 
as legal owner of the term;' but it is “ the better opinion 
in the United States, founded on equity and good sense,” 
that the mortgagee is not liable before actual entry, for the 
payment of rent, or the fulfilment of other obligations, im- 
posed by the deed or lease under which the mortgagor de- 
rived title, for he cannot be regarded as “ assignee of all 
the right, title, and interest of the mortgagor.” * 


Rights of Creditors of the Mortgagee. 


In consequence of the peculiar nature of the mortgagee’s 
interest, it is not liable to be taken and sold on execution 
by his creditors. Where the mortgagee has not taken posses- 
sion, this point is fully established, but it is still to some 
extent a mooted point, whether entry by the mortgagee 
vests in him a title which can be reached by legal pro- 
cess. In New York, in the case of Jackson v. Willard,’ it 
was decided that lands mortgaged cannot be sold on execu- 
tion against the mortgagee, before a foreclosure of the 
equity of redemption. The same doctrine is maintained in 
New Hampshire, in the case of Southerin vy. Mendum. So, 
in Connecticut, in Huntington v. Smith, where Hosmer, C. J. 
says, “the land cannot be taken for the debts of the mort- 
gagee, until his entry upon it, and, in my opinion, until fore- 
closure.” And, in many other cases, it is held that the 
interest of the mortgagee before foreclosure is not the sub- 
ject of sale on execution at law, notwithstanding the debt 
is due, and the estate has become absolute at law.® In the 
case of Blanchard v. Colburn? Parker, C. J. said, that land 
mortgaged was not the real estate of the mortgagee within 
the meaning of the statute, which provides for extending 
executions upon such estate; and, that “the difficulties of 
levying upon the land mortgaged for a debt due from the 
mortgagee are insuperable. The debt may require only a 


1 Coote on Mort. p. 119, et seq. and cases. 

2 Astor vy. Miller, 2 Paige, 68; Calvert v. Bradley, 16 How. 580; Astor v. Hoyt, 5 Wend. 
603; Walton y.Cronley, 14 Ib. 63; Greenl. Cru. Dig., tit. 15, ch. 2, § 14, n. 1; Waite y. 
Whitney, 3 Metec. 83; Contra, Mc Murphy v. Minot, 4 N. H. 251. 

3 4 Johns. 41. 45 .N. HH. 420-430. 52 Conn. 237. 

6 Gum vy. Schovill, 4 Day (N. 8.) 235; Hunter y. Dougharty, 1 Waiker’s Miss. R. 194; 
Mc Gann y. Marshall, 7 Humph. 121. 7 16 Mass. 345. 
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small part of the land to satisfy it, and execution may be 
levied by different persons, which would cause great embar- 
rassment to the mortgagor, if he chose to redeem; besides, 
the land mortgaged is only a pledge for a debt, which, if 
assignable in its nature, may be assigned, and the mortga- 
gor may pay it to the assignee, and thus discharge the mort- 
gage, notwithstanding the creditors of the mortgagee may 
have taken the land in execution.” “These difficulties 
have caused the prevalent opinion, that lands so situated are 
not subject to the debts of the mortgagee, at least, not until 
he shall have entered, with a view to foreclose.” In the 
case of Eaton v. Whiting} the head note reads, “land mort- 
gaged cannot be attached on mesne process, before entry 
of the mortgagee, for his debts; nor, it seems, before fore- 
closure;”’ the court say, “ we are warranted in considering 
it as settled law, that the interest of the mortgagee before 
entry is not attachable, and we might add, with Hosmer, C. 
J., in the Connecticut case,’ that we doubt whether it is 
attachable, before foreclosure, for until then, all the difficul- 
ties and inconveniences suggested as the ground of decision 
would occur.” 

Not to allow atiachment before foreclosure would seem 
to be in accordance with the principle, that property in 
which the defendant has a title which is not perfect except 
upon: the happening of a certain event, or performance, or 
non-performance of certain conditions, is not subject to 
attachment by his creditors. But the creditor of the mort- 
gagee is not without remedy, for, by means of the foreign 
attachment or trustee process, whenever the nature of the 
mortgage debt admits it, the mortgagor may be summoned 
as the trustee of the mortgagee, and payment upon this pro- 
cess would discharge the mortgage pro tanto.‘ 


The Assignment and Extinguishment of the Mortgagee’s Interest. 


The manner in which it is proper, or possible, to assign 
the mortgagee’s interest, and the mode in which the mort- 
gagor may be reinvested with the estate granted by the 
mortgage, will go far to show the nature of that estate: 
how intimately, if given as a security for a debt, it is con- 
nected with the debt, and how far its very existence de- 


1 3 Pick. 484. 2 Huntington vy. Smith, 4 Conn. 237. 

3 Jones v. Bradner, 10 Barb. 193; Buckmaster y. Smith, 22 Vermont, 203; Meld-um v. 
Snow, 9 Pick. 441. 
4 Eaton vy. Whiting, 3 Pick. 488, and cases, supra. 
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pends upon the existence of the debt; and, so, in case the 
condition to be performed is some other duty than the pay- 
ment of a debt. It may be laid down as the universal rule, 
that, if the condition secured is not in its nature personal 
and non-assignable, the mortgage may be assigned, even 
after condition broken, — but, how assigned, is the ques- 
tion. 

Lord Mansfield, in giving judgment in the famous case of 
Martin v. Mowlin, is reported to have said: “ A mortgage 
is a charge upon the land, and whatever would give the 
money will carry the estate in the land along with it, to 
every purpose. The estate in the land is the same thing as 
the money due upon it; it will be liable to debts, it will go 
to executors, it will pass by a will not made and executed 
according to the Statute of Frauds. The assignment of the 
debt, or forgiving it, will carry the land after it as a conse- 
quence, nay, it would do it though the debt were forgiven 
only by parol, for the right to the land would follow, not- 
withstanding the Statute of Frauds.” This was new doc- 
trine in a court of law, though Lord Hardwicke had pre- 
viously said very much the same thing in a case in equity. 

These remarks of Lord Mansfield have been the subject of 
much sharp criticism since his time, and not always with en- 
tire approbation. 

In the case of Shannon v. Bradstreet’ Lord Chancellor 
Redesdale said, in speaking of this as well as other deci- 
sions, that Lord Mansfield had on his mind prejudices de- 
rived from his familiarity with the Scotch law, in which 
law and equity are not kept so distinct as in England, 
and that this appeared in many of his decisions, by 
his endeavoring to give courts of law powers which be- 
longed to courts of equity. Judge Trowbridge, in his essay 
upon mortgages, in considering Lord Mansfield’s language 
in the above-cited case of Martin v. Mowlin, was of opinion 
that the reporter must have omitted important qualifica- 
tions. And, in the case of Parsons v. Welles,> Judge Wilde 
agreed with Judge Trowbridge, that Lord Mansfield’s re- 
marks must have been accompanied by important restric- 
tions which the reporter had failed to notice, and that, as 
they stood, they were not founded on authority, and could 
not be held to give a true view of the law, apart from the 


2 Barr. 969. : 2 Richards vy. Syms, Barnard, Ch. 90. 
1 Sch. & Lefr. 52, 66. 48 Mass. Appendix, 551. 5 17 Mass. 419. 
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interposition of chancery, and the effect of statute regula- 
tions. And Mellen, C. J., in Vose v. Handy,' says “ the case 
of Martin v. Mowlin has so long been the subject of critical 
animadversion by Judge Trowbridge, and many other learned 
judges, since his time, that it cannot be deemed an author- 
ity.’ But the general view taken in Martin v. Mowlin, that 
the debt is in all respects the principal, and the land only a 
security, is by no means repudiated at the present day, by 
the courts of law or equity; and there are distinguished 
jurists and judges who adopt Lord Mansfield’s reported lan- 
guage as true without qualification. Lord Loughborough 
said, in Mathews v. Walwyn? “in assigning a mortgage, the 
real transaction is assigning a debt, but that debt is collat- 
erally secured upon a real estate; the debt, therefore, is the 
principal thing. And Kent, in his Commentaries,’ says, “ it 
is the general doctrine of courts of equity, and law, that 
discharging or forgiving the debt, with the delivery of the 
security, at any time before foreclosure, extinguishes the 
mortgage, and no reconveyance is necessary to restore the 
title to the mortgagor; so, an assignment of the debt, even 
by parol, draws the land after it as a consequence, and as 
being appurtenant to the debt, &c. &c., and an assignment of 
the mortgagee’s interest, without assigning the debt, is con- 
sidered to be without reason and use.” Kent approves 
of the doctrine of Lord Mansficld, and finds as much fault 
with Judge Trowbridge’s essay as Judge Trowbridge did 
with Martin v. Mowlin. The mortgagee’s interest in the 
land is but an incident to the debt, which he cannot, before 
entry, assign by any form of conveyance, unless he at the 
same time makes an actual or constructive assignment of 
the debt. The mortgagee’s deed alone, without foreclosure 
or entry, and purporting to convey the land as an estate 
and not as a security, will not pass the debt, and therefore 
will not pass the mortgagee’s interest, but is a nullity, both 
in law and equity.’ But an assignment of the debt may be 
inferred from the nature of the conveyance, or the circum- 
stances under which it was made;* as in the case of Dor- 


1 2 Green]. 353. 2 4 Ves. 128. 

3 Vol. IV. pp. 193-195, and n. n. 

4 Jackson vy. Willard, 4 Johns. 41; Story’s Eq. §1 n.; Bell vy. Morse, 6 N. H. 210; 
Huntington vy. Smith, 4 Conn. 235; Thayer vy. Campbell, 9 Miss. 280. But see Hunt v. Hunt, 
14 Pick. 379, 380. 

5 Jackson y. Bronson, 19 Johns. 325; Wilson v. Troup, 2 Cow. 195; Jackson vy. Myers, 11 
Wend. 533; Bell v. Morse, 6N.H. 210: Ellison vy. Daniels, 11 N. H. 274, n. 

6 Dorkray y. Noble, 8 Greenl. 278; Dudley vy. Cadwell, 19 Conn. 228; Bell y. Morse, 6 
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kray v. Noble, where land was conveyed in mortgage and no 
separate obligation was given for payment of the money, 
and it was held that a deed of quitclaim and release of the 
land from the mortgagee to a stranger operated as an assign- 
ment of the mortgage, and all his rights and interests under 
it. But, when a mortgagee has taken possession, he is held 
to have so far acquired an interest in the land, independent 
of the debt, that he may, by a deed in common form, and 
without assigning the debt, convey a seisin that shall be 
good against all but those who stand in the place of the 
mortgagor, and even against them until redemption.’ In 
the case of Johnson v. Hart? Kent, J., held, that the deliv ery 
of a mortgage, accompanying the indorsement of a note, 
which it was made to secure, passed the mortgage, as well 
as the note, both at law and in equity. In giving his opin- 
ion, Judge Kent repeats Lord Mansfield’s reported words, 
above cited, as sound law. Judge Radcliff, in giving his 
opinion in the same case, asserted that the true rule was 
that, in such cases, the legal title to the land did not pass, 
although the assignee acquired an equitable interest, which 
a court of equity would sustain; that, as between mortga- 
gor and mortgagee, the mortgage was to be regarded as 
personal estate, so as to pass to executors, or be extin- 
guished by payment of the debt; but, that it could not be 
so regarded in reference to a transfer to third persons. 
On a subsequent appeal of the same case,* Chancellor Kent 
adheres to his former doctrine. Spencer, J., in giving the 
opinion, suggested as one ground of the decison, that, when 
the mortgaged debt was assigned, the mortgagee became a 
trustee for the holder of the debt, and also said, “ mort- 
gages are not now considered as conveyances of land, within 
the Statute of Frauds.” In Parsons v. Welles? Wilde, J., in 
reviewing this decision of Judge Spencer, said, that though 
mortgages had been considered in courts of equity, not to 
be an interest in land within the Statute of Frauds, they 
never had been so considered in courts of law, and ex- 
pressed his decided opinion that they are within the letter 
and intent of the statute. But it is the language of many 
well-considered cases, that the interest of the mortgagee, 
being but an incident to the debt, and having no value inde- 


1 Hutchins vy. Carleton, 19 N. H. 487; Hunt y. Hunt, i4 Pick. 379, 880; Lamprey v. Nudd, 
9 Foster, 304. 2 3 Johns. Cas. 322. 
3 Green and Johnson y. Hart, 1 Johns. 580. 417 Mass. 419, 425 
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pendent of the debt, is not an interest in land within the 
Statute of Frauds, and that the assignment of the debt, by 
parol, and not even in writing, carries the mortgagee’s inter- 
est with it, to every purpose.!’ Perhaps the best case, to 
show the extent to which this doctrine has been carried, is 
the case of Rigney v. Lovejoy? In that case a mortgage was 
given to secure a note payable to the mortgagee, or order; 
the mortgagee made a parol assignment of the mortgage 
deed and note, without indorsing the note, and the assignee 
brought a writ of entry to recover the mortgaged land; it 
was held that the mortgagee’s estate had passed by the 
transfer of the debt, and that, though on account of the 
mode of transfer of the instrument which secured the debt 
it would be necessary to sue upon the debt in the name of 
the mortgagee (the assignor), this technical reason did not 
apply in bringing an ejectment or writ of entry under the 
mortgage, but it was necessary that the assignee should de- 
clare in his own name and on his own seisin, for the debt 
had passed, and with the debt the entire right of the mort- 
gagee in the land. Equity professes to regard the Statute 
of Frauds as much as the law; but a court of equity judges 
for itself what is within the statute, and, looking upon a 
mortgage as a debt with attendant securities, the debt 
being in all respects the principal, the prevailing opinion 
in equity has been, that by the transfer of the debt, the 
mortgagee transfers his entire interest, and that the trans- 
action is not within the Statute of Frauds. As we have 
seen, the courts of law have, in some instances, admitted 
this doctrine to be the true one, although, probably, the 
more generally prevailing rule of law is, that, though by a 
transfer of the debt,an equitable lien on the mortgaged 
property has passed, which a court of equity will enforce 
as atrust, yet that the law cannot regard the legal title 
as having passed from the mortgagee, without an assign- 
ment in proper legal form, and will not allow the parol 
assignment of a mortgage to entitle the assignee to the use 
of legal remedies to enforce his rights as assignee of the 
mortgage.’ _ But, even in those jurisdictions where the com- 


1 Craft vy. Webster, 4 Rawle, 255, per Kennedy, J. Phillips v. Bank of Lewiston, 6 Har- 
ris, (18 Penn.) 894; Runyan v. Mersereau, 11 Johns. 534 ; Gillett v. Campbell, 1 Denio, 520; 
Jackson v. Blodgett, 5 Cowen, 202; Southerin vy. Mendum, 5 N. UH. 420; Dougherty v. Ran- 
dall, 3 Mich. (Gibbs,) 581; Pattison v. Hull, 9 Cow. 747; Clearwater y. Rose, 1 Blackf. 137; 
Anderson v. Baumgartner, 27 Missouri, 80. 

213 N. H. 247. 

8 Prescott vy. Ellingwood, 23 Maine, 345; Den v. Dimon, 5 Halst.156; Parsons y. Welles, 
17 Mass. 419; Keyes v. Wood, 21 Vt.331; Givan v. Lout,7 Blackf. 210; Crane vy. March, 
4 Pick. 131; Smith y. Kelly, 27 Maine, 237; Young y. Miller, 6 Gray, 152. 
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mon-law rules are most strictly retained, in order to pre- 
vent fraud effect will be given to a parol transfer of a 
mortgage. Thus, in Massachusetts, where “no interest in a 
mortgage deed can be transferred or assigned without a 
written and sealed instrument,' it was held in the case of 
Cutler v. Haven? that where the subsequent legal transfer of 
a mortgage is attended with any circumstances of fraud, 
even a court of law will not sustain an action by the as- 
signee against a title of the defendant, existing under a 
prior delivery of the note and mortgage of which the plain- 
tiff had notice. In Maine, in the case of Vose v. Handy,’ 
Mellen, C. J. says, “the assignment of a mortgage must be 
made by deed; the form of declaring in an action by the 
assignee of a mortgage, against the mortgagor, shows this; it 
is always alleged that, by the mortgage the mortgagee be- 
came seised in fee; this very averment shows that such an 
estate cannot be conveyed to the assignee, but by deed.” 
And it has been held in a late case in Maine,‘ that where 
the debt has been assigned without the mortgage, a tender 
should be made to the mortgagee, and not to the holder of 
the debt. It has been held in Massachusetts, that the as- 
signment of the mortgage is so far a conveyance of the 
mortgaged land that the disseisin of the mortgagor subse- 
quent to the mortgage is also a disseisin of the mortgagee, 
and while it continues, the latter cannot make a valid trans- 
fer of the mortgage ;> but in Vermont, it has been held that 
a valid assignment of a mortgage may be made, though a 
third person is at the time in possession claiming adversely 
to the mortgagor, on the ground that it would be impol- 
itic to restrain the transfer of the mortgage debt under 
these circumstances.® 

In the United States, where all conveyances of land are 
registered, registration in due form of an instrument proper 
to be registered is notice to all the world. In some of the 
States it has been held, that the assignment of a mortgage 
is not the conveyance of such an interest in land, as to de- 
rive any additional force from registration. Thus it has 
been held in Pennsylvania,’ that the assignment of a mort- 
ge need not be recorded,in order to give it validity against 


1 Warden vy. Adams, 15 Mass. 238. 2 8 Pick. 490. 
3 2 Greenl. 332. 4 Smith vy. Kelly, 27 Maine, 237. 
5 Poignard y. Smith,8 Pick. 272. 6 Converse y. Searls, 10 Vt. 578. 


7 Mott v. Clark, 9 Barr. 400; Craft v. Webster, 4 Rawle, 255, per Kennedy, J.; but 
see Phillips vy. Bank of Lewiston, 13 Penn. 402, Lewis, J. 
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a subsequent assignment made by the mortgagee to a third 
person for a valuable consideration without notice of the 
first. And it was held in New York,' before a statute 
was passed upon the subject, that the registry of the as- 
signment of a mortgage was not notice of the assign- 
ment to subsequent assignees of the mortgage. But, in 
some of the States, apart from statutes, the registry of ‘the 
assignment of a mortgage is regarded as within the re- 
cording acts and notice of the assignment to creditors and 
purchasers, although not to the mortgagor.’ 

By the assignment the mortgagee’s estate has wholly 
passed out of him, so that the assignee cannot maintain a 
suit upon the mortgage in the name of the mortgagee.* And 
after the assignment, the mortgagee has no power to dis- 
charge the mortgage or any part of it. The assignee is 
entitled to the same relief against the mortgagor, as the 
mortgagee had.’ So, in case of the assignment of a mort- 
gage containing a power of sale, the power of sale, being 
a part of the mortgagee’s security, passes with the assign- 
ment of the mortgage.’ <A parol transfer of the debt, in 
those jurisdictions where it is held to work a complete as- 
signment of the mortgage, operates as fully to divest the 
mortgagee of his entire interest in the mortgaged property, 
as where the assignment is made by deed in due form in 
accordance with the requirements in other jurisdictions.’ 
Thus in the case of Rigney v. Lovejoy. as we have already 
seen, the parol assignment of the mortgage deed and the 
transfer of a negotiable note which accompanied the mort- 
gage unnegotiated, were held to work so complete an as- 
signment of the mortgagee’s interest, that the assignee was 
held to be obliged to bring an action on the mortgage, in 
his own name, though he would have been obliged to sue the 
debt in the name of his assignor, for the case holds, upon 
the authority of Gould v. Newman,, that it is not necessary 
that there should be a right to maintain an action upon the 
note and upon the mortgage, in the same name. The cases 


1 N. Y.Life and Trust Co. v. Smith, 2 Barb. Ch. 82, and James v. Morey, 2 Cowen, 246. 

2 Aiken vy. Kilburn, 27 Maine, 252; Pierce v. Odin, Ib. 341; Clark vy. Jenkins, 5 Pick. 
280; NV. Y. Life and Trust Co. v. Smith, 2 Barb. Ch. 82. 

3 Gould v. Newman, 6 Mass. 239; Barraque v. Manuel, 2 Eng. 516; Rigney v. Love- 
joy, 138 N.U. “247. 4 McCormick v. Digby, 8 Blackf. 99. 
ae Taylor v. Porter, 7 Mass. 355; Hills y. Elliott, 121d. 26; Warden y. Adams, 15 Id. 

6 Slee v. Manhattan Co.1 Paige, Ch. 48 ; Bell v. Twilight, 2 Foster, 500; Young v. 
Bebe vrts, 15 Beav. 55s. 

Rigney ¥. Lovesey, 18 N. H. 247; Dick v. Maury, 9 Sme. & Mar. 448; Henderson v. 

Merved. 10 Id. 631. 8 18 N. H. 247. 9 6 Mass. 239. 
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which hold that the assignment of a mortgage is not within 
the Statute of Frauds, admit that it is necessary that the 
original mortgage conveyance should be made with all the 
formalities essential to the conveyance of real estate; but 
yet, until proceedings are taken to enforce it, they allow it 
to pass from hand to hand by a mere transfer, not even in 
writing, on the ground, as stated in Rigney vy. Lovejoy, that 
by the original mortgage deed a potential conveyance of 
the legal estate has been made, to be used for the sole 
purpose of securing the debt, in whosever hand it may be. 
The opponents of this doctrine say that, if the interest 
of the mortgagee required a deed for its creation, the law 
requires a deed to pass it also, since it cannot change at 
will from real into personal estate; as was forcibly said by 
Judge Lewis, in Phillips v. Bank of Lewiston,’ “A mort- 
gage is in form a conveyance of the land, and an assign- 
ment of it is another formal conveyance of the same land.” 


Extinguishment of a Mortgage, by Payment, Release, ete. 


From the intimate connection between the debt and 
mortgage interest, it would seem to result, as a general 
proposition, that whatever extinguishes the debt puts an 
end to the mortgage also. The case would of course be 
the same if the mortgage secured any other condition than 
the payment of money. But where a mortgage is paid off 
by, or assigned to, a person having an interest in the mort- 
gaged premises, the mortgage is not thereby extinguished, 
if it be for his interest to uphold it.2 A mortgage being 
given as a security for a debt, and not merely for any par- 
ticular evidence of a debt, the general rule is that nothing 
but the actual payment of the debt, or an express release, 
will operate as a discharge of the mortgage. The lien lasts 
as long as the debt. A mortgage debt may be extinguished 
as a personal claim against the mortgagor, and the land 
still remain liable for the amount of such debt. 

It is a well-settled rule that where a mortgage and 
note are given to secure the payment of a sum of money, 
the renewal of the note does not operate as a discharge of 
the mortgage lien.° But where the particular facts of the 
case indicate the intention and understanding of the parties 


1 18 Penn. 402. 2 Hatch v. Kimball, 2 Shepl. 9. 

3 Morse v. Clayton, 13 Sme. & Mars. 373. 4 Tripp v. Vincent, 3 Barb. Ch. 614. 

5 Pomroy vy. Rice, 16 Pick. 22; Pond v. Clark, 14 Conn. 334; Bank y. Willard, 10 
N. H. 210; Dunham vy. Day, 15 Jolins. 555. 
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to be, that the substitution of the new security shall operate 
as a payment of the old debt, the mortgage is held to be 
discharged. So, where any other transaction between the 
parties indicates a similar purpose, and there is no useful 
or equitable object to be effected by a different construc- 
tion, the mortgage will be held to be extinguished, though 
not in form discharged or cancelled.’ 

The almost universal practice in the United States is to 
insert in the mortgage deed a proviso, that on payment of 
the money at the time mentioned, the deed shall be void, 
and as the time of performance is not of the essence of 
this contract and may be waived by parol, acceptance of 
the money after the day amounts to a waiver of the time, 
and is a substantial performance of the condition. But 
it is held in Howe v. Lewis, that the mortgagor, after 
breach of the condition, cannot, after entry for con- 
dition broken, maintain trespass against the mortga- 
gee or any holding under his title, though the mortgage 
debt may have been paid. In Connecticut, in the case of 
Doton v. Russell? it was held that where payment is made 
after the law day, neither the mortgagor nor his assignee 
can maintain ejectment against the mortgagee, without first 
obtaining the legal title. And, it is held in New York, in 
spite of an earlier decision to the contrary, that tender of 
the debt, after the breach of the condition, does not operate 
as a discharge of the mortgage lien;* though, where the 
mortgagee has received an equitable satisfaction, if he 
afterwards attempt to set up the mortgage as a subsisting 
lien, satisfaction may be decreed so that it may be can- 
celled on the record. So in Mississippi,> where there has 
been a payment but no satisfaction on the record or other 
extinguishment of the mortgage, a sale upon execution of 
the mortgagor’s estate will pass only an equitable title, to 
be enforced in a court of equity, but not by ejectment. 
But in Maryland® it is held, that full payment of what is 
due upon a mortgage and the receipt thereof in satisfaction 
by the mortgagee, discharges the mortgage and defeats the 
estate of the mortgagee both at law and in equity, al- 
though such payment was made after the day; so that no 
title can afterwards be set up under the mortgage, as 


1 Kinley v. Hill, 4 Watts & Ser. 426. 2 14 Pick. 829. 
817 Conn. 146. 4 Post vy. Arnott,2 Denio, 344; Aillogg v. Wood, 
4 Paige, 57s. 5 Wolfe v. Dowell, i138 Sm. & Mar. 103. 


6 Morgan y. Davis, 2H. & McH. 17; Pazxon y. Paul, 3M. & Mel. 399. 
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a defence to an ejectment for the land. The same 
general doctrine in reference to the discharge or extin- 
guishment of a mortgage is held in Ohio, in Kentucky,’ and 
in New York.? In the case of Snow v. Stevens; it was held 
that the assignment of a mortgage, the debt of which had 
been paid, gave the assignee no defence against the claim 
of the widow of the mortgagor to dower. In the case of 
Wade vy. Howard, the court say that a mortgagee cannot 
recover in ejectment on a satisfied mortgage, because the 
only judgment, which the court in such a case would au- 
thorize, would be a conditional one, that a writ of posses- 
sion shall issue, unless the debt is paid within a certain 
time, which, under the circumstances, would be absurd, it 
having been already paid. And, see Judge Story to the same 
effect in Gray v. Jenks.’ In most of the States a summary 
mode of releasing or discharging mortgages has been pro- 
vided by statute, as an entry on the margin of the record 
in the Registry of Deeds; and this is enforced by penalty in 
some States.2 On these provisions, an argument was raised 
in the case of Gray vy. Jenks, to prove the existence of a 
legal right in the mortgagee, after payment, on the ground 
that a release was recognized as necessary to restore the 
legal title to the mortgagor; but Judge Story allowed but 
little weight to the argument, and thought that the statute 
might more probably be considered as providing for the 
damages which a person may sustain by the cloud which 
would be thrown over his title by a satisfied mortgage, un- 
cancelled of record. 
Foreclosure. 


When the courts of equity first assumed jurisdiction in 
the case of mortgages, and, acting on the equitable princi- 
ple that relief should be granted in cases of forfeiture by 
accidental breach of condition, where the injury caused by 
the breach can be compensated for by the payment of 
money, granted relief to the mortgagor after forfeiture, on 
his payment of principal, interest, and equitable charges, 
they also established the rule, that, after a reasonable time 
given to the debtor to discharge his debt, he should lose 
his equity, or, in other words, be forever foreclosed of his 


1 Perkins v. Dibble, 10 Ohio, 440. 2 Breckenridge v. Ormsby, 1 Mar. 257; Armi- 
tage v. Wickliffe, 12 B. Mon. 488; Jackson y. Davis, 18 Johns. 7; Jackson y. Blodgett, 
5 Cow. 202. 3.15 Mass. 278. 

4 11 Pick. 297. 5 3 Mason, 527. 


6 1 Hilliard on Mortgages, 333, n.1.; Green]. Cru. Dig., tit. 15, ch. 2, § 39, n. 
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right of redemption. Foreclosure made the mortgagee’s 
estate in the land absolute and indefeasible. This strict 
foreclosure is still in use in England and the United States ; 
although in the United States, outside of New England, the 
practice of a strict foreclosure does not generally prevail ; 
but the common mode is to recognize the relation of bor- 
rower and lender between mortgagor and mortgagee, in 
foreclosure no less than in other proceedings upon the 
mortgage. And equity, by its inherent rights, apart from 
statute regulations, on the petition of the mortgagee, after 
default, makes a decree, that if the money due upon the 
mortgage up to the time of the rendition of judgment, is 
not paid by a day, limited either by the court at its dis- 
cretion or in some cases by statute, the mortgaged prem- 
ises shall be sold; and, after the debt and costs are dis- 
charged from the sum obtained by the sale, the balance, if 
any, is delivered to the debtor.2 So, even in England, 
equity will in certain cases decree a sale instead of a strict 
foreclosure.’ In Ireland, it is the practice to pray for a 
sale instead of a strict foreclosure.‘ 

The effect of this course of proceeding in those jurisdic- 
tions where it prevails, has been to change the meaning of 
the word foreclosure from “making the mortgagee’s estate 
absolute,” into “ paying the mortgage debt,” and depriving 
the mortgagor forever of the mortgaged land. 

In case of a decree of strict foreclosure against an infant, 
a day is given him within a certain time after he attains 
the age of twenty-one to show cause against it;> but this 
indulgence is granted only in case of strict foreclosure, and 
if a decree is made for the sale of the mortgaged premises, 
the infant is bound by the sale;* so, a sale under a power 
contained in a mortgage bars the infant.’ 

There can be no strict foreclosure of part only of the 
premises, but, if the mortgagor has a right to redeem any 
part he can redeem the whole ;* but, in case of foreclosure 
by sale, it is not a matter of course to order the whole to 
be sold; if the estate can be conveniently divided and the 
value is greater than the debt, no more ought to be sold 


1 Coote on Mort. 492. 

2 Kiley’s Ch. Cases, (So. Car.) 111, per Harper Chancellor; Adams y. Brown, 7 Cush. 
220; Green|. Cru., tit. 15. ch. 6, § 1, n.; 4 Kent’s Comm. 181, et seg.; Adams's Eq. (3d 
Amer. ed.) 328, and n. 

3 Coote, pp. 493, et seq. 4 Ibid. 5 Cru. Dig., tit. 15, ch. 6, § 7. 

6 Mills y. Dennis, 3 Johns. Ch. 367. 7 Ibid. 8 Spring vy. Haines, 8 Shepl. 126. 
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than will;pay the debt and costs.!. But the various! modes 
of foreclosure have so far become a matter of statute regu- 
lation, that it might, perhaps, be best said that foreclosure 
in any particular jurisdiction, both as to its meaning and 
mode, is what the statutes order. In some States a mort- 
gage may be foreclosed by the entry of the mortgagee, 
after default, either under process of law or by open and 
peaceable entry, in pais, and holding possession for a cer- 
tain time limited by statute, which is always for a much 
shorter period than the general limitation to a right of 
entry. 

There can be no foreclosure of a Welsh mortgage, be- 
cause, by the terms of the agreement, the mortgagee is 
confined to the perception of the rents and profits for 
payment of his debt. The rights of the mortgagee over 
the mortgaged property may be barred by the lapse of 
time. But, here, as in the case of the equity of redemp- 
tion, on account of the peculiar holding of the mortgagor, 
which is not adverse to the mortgagee, unless by an ex- 
press declaration or overt act showing that intention, the 
mere lapse of time is not an absolute bar, but may be re- 
butted by circumstances going to show that the debt still 
exists;* although, by analogy to the period fixed by the 
general statute of limitations, after twenty years have 
elapsed from any recognition of the mortgage debt by the 
mortgagor, generally speaking, the rights of the mortgagee 
over the land are held to be extinguished. But since the 
mortgage was given to secure the debt and not the in- 
strument evidencing it, the mere fact that the note accom- 
panying the mortgage is barred by the statute will not de- 
prive the mortgagee of the right to recover upon the 
mortgage. 

Modern mortgages usually contain a power of sale, on 
default, which power, being coupled with an interest, is ir- 
revocable and may be exercised after the death of the 
mortgagor.’ A sale under such a power is final and con- 
clusive, in favor of bona fide purchasers, operating as a 
joint sale by mortgagor and mortgagee, and is an effectual 


1 Delabigarre v. Bush,2 Johns. 49). 2 Coote, 497. 

3 Whiting v. White, Coop. Eq. R.1; Barron v, Martin, Ib. 189; Hughes v. Edwards, 9 
Wheat. 489; Christophers y. Sparke, 2 Jac. & W. 223; Greenl. Cru. Dig., tit. 15, ch. 3, 
§ 57, n. 4 Cases last cited. 

5 Thayer v. Mann, 19 Pick. 585; Pratt vy. Huggins, 29 Barb. 277. 

6 Bergen vy. Bergen, 1 Caine’s Cas, in Er. 1. 
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bar and foreclosure of any equity of redemption ;' but the 
terms of the power must be most scrupulously followed 3 
and, where the exercise of such powers is regulated by 
statute, the forms required by the statute must be strictly 
complied with, even though the power itself authorizes a 
sale in a different manner.’ And apart from statute regu- 
lations, equity watches over such sales with the greatest 
jealousy, and will set them aside on the proof of the slight- 
est unfair conduct in the exercise of the power of sale.! 
Unless a public officer is appointed to make the sale and 
give a title, the mortgagee himself cannot become the pur- 
chaser any more than any other agent to sell;> but it was 
held in the case of Richard v. Holmes$ that where the sale 
was made at auction, no objection could be made to the 
mortgagee’s becoming the purchaser, unless unfairness was 
shown; and, even though such a purchase is held a fraud 
per se, no one but the mortgagor can object to its validity. 
Courts of equity claim the right to regulate the time and 
manner of the sale as justice may require.’ A power of 
sale contained in the mortgage forms an additional remedy 
for the mortgagee, and does not interfere with his right to 
foreclose in other ways.’ 

In Connecticut, a strict foreclosure operates as a complete 
extinguishment of the mortgage debt; but elsewhere, gen- 
erally, it is held only payment pro tanto, and the creditor 
may recover the balance of the debt, the value of the land 
at the time when foreclosed being estimated by a jury.” 
Foreclosure operates as a new purchase of the estate; 
therefore, at common law, if a testator who holds lands in 
mortgage, by will devises all his real estate, and after 
making his will and before his death, the estate becomes 
absolute in him by foreclosure, it will be considered as real 
estate acquired subsequently to his will, and therefore does 
not pass by it." Still, by the execution of the mortgage, 
the estate vested in the mortgagee, and all its subsequently 
erected fixtures and produce, so far as might be necessary 


1 Jackson vy. Henry, 10 Johns. 185; Kinsley v. Ames, 2 Mete. 29. 
2 Roarty vy. Mitchell, 7 Gray, 243. 9 Lawrence v. Farmer's Loan and Trust Co.3 Kern, 200. 
3 Longwith vy. Butler, 3 Gilman, = 
4 Jenison v. Hapgood, 7 Pick. 1; Bergen v. Bergen, 1 Caines’s Cas. 1; Hynman y. Hyn- 
won 19 Vt. 9. 5 18 How. U.S. 143. 6 Edmonson vy. Welch, 27 Ala. 578. 
7 Van Bergen vy. Demarest, 4 Johns. Ch. 37; Nichols v. Wilson, lb. 115. 
8 Adams's Eq. (3 Amer. ed. ) 329; 2 Hilliard on Mort. 2d ed. p. 292. 
9 Swift v. Edson, 5 Conn. 531. 
pA rig t Chamberlain, 8 Pick. 336; Portland Bank y. Fox, 1 Apple. 99; Hatch y. White, 
all. 15: 
ll Brigham vy. Winchester, 1 Metc. 390. 
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Foreclosure. 75 
to secure the debt; and, therefore, when mortgaged land is 
sold under a decree of foreclosure, the purchaser is entitled 
to crops growing upon the land at the time'of the sale, 
sown by the mortgagor or his tenants under leases subse- 
quent ‘to the mortgage whose rights have not been ac- 
knowledged by the mortgagee.’ On the other hand the 
case of Cuasilly v. Rhodes’ holds that tenants are entitled to 
emblements. Where a part of mortgaged land is subse- 
quently sold by the mortgagor, the part remaining unsold 
is the primary fund for the payment of the mortgage debt, 
and, if different parcels are sold, at different times, they 
shall be charged with the debt, in the inverse order of 
their alienation.° 

In many of those cases in the United States where 
deeds, conditioned for good behavior, maintenance, and the 
like, are regarded as mortgages, it is hard to see how, on 
breach of the condition, equity could interfere to prevent a 
forfeiture, in accordance with the principle on which the 
relief which it extends in the case of mortgages is founded ; 
for equity does not assume to relieve from forfeiture, on 
breach of the condition, in conditional estates, except where 
the damages sustained by the breach are susceptible of com- 
putation in dollars and cents.* So, in the case of the condi- 
tional judgment, in ejectment, or the decree of foreclosure, it 
would seem impossible to fix the amount which the mort- 
gagor should pay in order to discharge the mortgage lien ; 
although in the case of a mortgage conditioned for main- 
tenance, the damages for breach of the condition may be 
susceptible of computation by the price of board by the 
week, and this has been so settled by statute in some 
States.’ 

The interest of the mortgagee so far partakes of the 
nature of the debt secured, that, where several jointly 
advance money upon a mortgage, on the death of any 
such mortgagees, the survivors would be held empowered 
to collect the joint note, and enforce the mortgage in 
their own names alone, without joining the heirs or ex- 
ecutors of the deceased, even though when the mort- 
gaged estate has once been foreclosed, and the debt 


1 Jones v. Thomas, 8 Blackf. 428; Shepard v. Philbrick, 2 Denio, 174; Lane yv. King, 8 
Wend. 584. 2 12 Ohio, 88. 8 Crafts y. Aspinwall, 2 Comstock, 289. 

4 Story’s Eq. §§ 1314-1818, and §§ 1320 - 1326; Cru. Dig., tit. 18, ch. 2, §35; Std v. 
Barciay, 18 Ves. 64; Livingstone v, Tompkins, 4 Johns, Ch, 4381. 
5 Greenl. Cru., tit. 15, ch. 1, § 11, n. 
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become land, it would be held in common.’ But if the 
debts secured by the mortgage were separate, independent 
debts, there would be no survivorship as to the remedy 
upon the mortgage.2 A mortgage is so far a mere security 
for the debt that an alien, in the absence of statutes allow- 
ing him to hold land, can take a valid conveyance of land 
by way of a mortgage in fee, and has a right to come into 
a court of equity, and have the property sold to raise 
money for the payment of his debt. The form in which a 
mortgagee is allowed to proceed, upon the mortgage, in 
many of the States, by bringing real actions upon it, for 
the purpose of foreclosure, or to get possession, declaring 
upon his own seisin, as in other real actions, shows, to 
some extent, that he is recognized as the real owner of the 
mortgaged estate. But,after all, in consideration of the 
nature of a mortgage, as a mere security for a debt, and 
the paramount purpose of a suit upon it, which is to enforce 
payment of such debt, an action brought upon it, though 
in form a real action, is said to be but a “special real 
action,” “which resembles a bill in equity as much as a 
suit at law.”* Therefore, we cannot consider that the form 
of action, which the mortgagee brings upon the mortgage, 
goes to show any more than that, by the mortgage, he is 
invested with the estate in the land, so far as is necessary 
for the purpose of a security. 

It is often very difficult to determine what is a mortgage, 
and what is a sale upon condition, with an agreement for a 
repurchase, or a reconveyance; but the true criterion to 
apply in such a case is, was the conveyance originally made 
as a security, or was it given in satisfaction and payment ? 
In doubtful cases, equity construes it to be a mortgage, 
rather than a conditional sale, particularly if there be a 
gross inadequacy of price.* 

The courts and legislatures, in those jurisdictions where 
the law of mortgages is most dissimilar, are actuated by 
the same motives,—to confine the mortgage to the pur- 
poses of a security, but they differ most essentially in carry- 
ing out this principle. Thus, in some jurisdictions it is 


1 Appletony. Boyd, 7 Mass.131; Kinsley vy. Abbott, 19 Maine, 430; Coote on Mort. 511. 

: Burnett y. Pratt,22 Pick. 557; Donnels vy. Edwards, 2 Vick. 617. 

” Hughes v. Edwards, 9 Wheat. 489. 

4 For a collection of statutes and cases on this subject, see 2 Hilliard on Mort. ch. 28. 

5 Peck v. Hapgood, 10 Mete. 173, per Shaw, C.J. 

6 Adams's ky. 3d Amer. ed, P. 310, and cases cited in n.3; Conway v. Alexander, 7 
Cranch. 218; 4 Kent’s Comm. 144, 
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held to be beyond the purposes of a security to allow the 
mortgagee to exercise his common law rights under the 
mortgage so far as to recover possession of the premises 
at all; much less, to turn the mortgagor out like a tres- 
passer, without notice, and not even give him the emble- 
ments, as he would be allowed to do in other jurisdic- 
tions, where it is held, on what seems to be the better 
reason, that, since the mortgagor chose, of his own free will 
and accord, to give the mortgage deed, it is in no respect 
contrary to justice to hold him bound by its terms, so far 
as to allow the mortgagee to exercise all the powers, with 
their incidents, which it purports to grant to him, so far as 
it is necessary to secure and compel performance of the 
mortgage condition. Bearing in mind this great difference 
of opinion, as to what is necessary to give the mortgagee 
the full benefit of the mortgage as a security,—it may be 
said, in a word, that the mortgagor, until debarred by ju- 
dicial decree or his own laches, continues to be actual owner 
of the mortgaged land, and can exercise all the rights and 
privileges of ownership, except so far as he would thereby 
prevent the mortgagee from having the full benefit of his 
security. And, on the other hand, the mortgagee is, by the 
mortgage, invested with the estate, so far as is necessary 
for the purposes of a security, and, to carry out those pur- 
poses, can exercise the rights of an owner over the mort- 
gaged property, except so far as he would thereby inter- 
fere with the recognized rights of the mortgagor. 


RECENT AMERICAN DECISIONS. 


Circuit Court of the United States. District of Massachusetts. 


Tue Bark Epwin. 
Henry F. Buckitey, CLAIMANT AND APPELLANT. 
Tue NAUMKEAG Steam Cotton Company, LIBELLANT. 


Where certain bales of cotton were received on board a steam lighter, 
employed by the master of a vessel to transport the cotton from the 
cotton press, where, by the terms of his contract by the’ bills of lading, 
he was bound to take it to his vessel lying some distance below, and 
during the transportation by the lighter from the cotton press to the 
vessel, some of the cotton was lost by an explosion of the boiler of the 
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lighter, and so was never received on board the vessel,— Held, that the 
lighter being in the employ of the vessel, the delivery on board the 
lighter was such a delivery as would bind the ship to the merchandise, 
and authorize a process, in rem, against her for non-delivery of the 
cotton according to the terms of the charter party. 

The cases of Buckingham v. The Schooner Freeman, 18 How. 188, and 
Vandewater vy. Mills, 19 How. 90, noticed. 


The facts of this case sufficiently appear in the opinion 
of Currrorpb, J. 

This is an appeal in admiralty froma decree of the Dis- 
trict Court in a suit, in rem, brought by the appellees 
against the bark Edwin, on a contract of affreightment. 
Among other things, the libellants allege, that on or before 
the twenty-eighth day of December, 1858, D. A. Dwight and 
Company shipped on board the bark, then lying near the 
port of Mobile, in the State of Alabama, and bound to the 
port of Boston, in the State of Massachusetts, seven hundred 
and seven bales of cotton, belonging to the libellants, to be 
transported in said bark, for a stipulated price, to Boston, 
in good order and condition, the dangers of the sea only 
excepted, and that the master of the bark on that day 
received the cotton in good order and condition, and 
accordingly signed two bills of lading for the cotton and 
delivered the same to the shipper, but that the respondent 
has refused to deliver one hundred bales of the shipment, 
notwithstanding the vessel sailed from the port of de- 
parture and arrived safely at the port of destination. 
After the decree was entered in the District Court, an 
additional count was filed by consent. In the new count it 
is alleged that the master of the bark, while she was lying 
at the port of Mobile, agreed with the agents of the 
libellants to receive seven hundred and seven bales of 
cotton, of which they were the owners, at a certain cotton 
press in Mobile, and to transport the same in said bark, for 
a stipulated price, from the place of delivery to the city of 
Boston, and there to deliver the same to the libellants, in 
good order and condition as when received at the cotton 
press. They also allege that the seven hundred and seven 
bales of cotton were duly delivered by the agents to the 
master of the bark to be thus transported, that the vessel 
sailed from the port of departure and arrived in safety at 
the port of destination, but that the master has neglected 
and refused to deliver one hundred bales of the shipment 
according to his undertaking and agreement. In the same 
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connection they also allege that, owing to the negligence 
and want of care on the part of the master, in employing 
an unsuitable, imperfect, and unseaworthy lighter tu trans- 
port the cotton from the cotton press to the bark, one 
hundred bales thereof were cast and thrown into the water 
by the bursting of the boiler of the lighter, by reason 
whereof the master did not transport to the city of Boston 
eighty-six bales of the shipment, and has not delivered or 
offered to deliver, in good order and condition, fourteen 
other bales, whereby the libellants have sustained damages 
to the amount of seven thousand dollars. In the an- 
swer, the claimant admits that the agents of the libellants 
proposed and agreed to ship seven hundred and seven 
bales of cotton in the bark upon the terms of freight men- 
tioned in the libel, but denies, in effect, that any greater 
number than fourteen of the one hundred bales in dispute, 
were ever shipped on board the vessel. 

As an explanation of the circumstances under which 
the loss occurred, he alleges that there are no wharves at 
Mobile, where vessels of the size of the bark can lie, and 
that merchandise, to be laden on board such vessels, is 
transported to them by lighters propelled by steam, and 
that the one hundred bales of cotton now in dispute were 
put on board a lighter for that purpose, and while the same 
were on board the lighter the boiler thereof exploded, and 
the one hundred bales were thrown into the water, of 
which eighty bales were saved in a wet and damaged con- 
dition; in consequence of which it became necessary and 
expedient to sell them, and they were accordingly sold. 
Of the residue, fourteen were afterwards put on board the 
bark, and brought to the piace of destination, and have 
since been delivered or tendered to the libellants,—four 
are in the hands of the agents of the libellants at Mobile, 
and two were lost. 

To show that the master of the bark was not guilty of 
negligence, the respondent alleges that the lighter which 
transported the one hundred bales was regularly qualified 
and duly certified for such business, and constantly en- 
gaged in such employment. He admits that the master of 
the bark signed two bills of lading after the loss, but 
avers that he did so under an apprehension and threat 
that his vessel would be arrested and detained if he refused 
so to do. 
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At the hearing in the District Court the cause was sub- 
mitted upon an agreed statement of facts, by which it 
substantially appears that the bark on the day specified 
in the libel was at Mobile, and that the master, through a 
shipbroker, contracted to transport for the libellants seven 
hundred and seven bales of cotton to Boston, for the freight 
stipulated in the bills of lading, which make a part of the 
case. 

Vessels drawing over a certain depth of water, as ap- 
pears by the agreed statement, cannot pass the bar below 
that port. Such vessels as can go up in ballast take on 
board at the wharves what they can carry over the bar, and 
then are towed down below it, where the residue of the 
cargo is brought to them in lighters. Those drawing too 
much water to pass the bar, are wholly loaded below it, in 
the latter manner. When the vessel is ready to receive 
cargo the master, in either case, gives notice of that fact to 
his consignee or the broker through whom his freight is 
procured, and engages a steam lighter for that purpose, 
paying therefor on account of the ship.  Lightermen 
apply to the consignee of the ship or to the broker, and 
receive an order for the amount of the bales to be de- 
livered to them at the cotton press. They receive the 
cotton there, to be carried to the vessel and give their own 
receipt for it. On delivery of the same on board of the 
vessel, they take a receipt for it from the mate or other 
officer in charge of the vessel, and the bills of lading are 
subsequently signed and delivered. In this case the bark 
received the principal part of her cargo at the wharf, and 
was then towed down below the bar to receive the residue. 
For that purpose the master employed a lighter, and one 
hundred bales were laden on board her, to be taken down 
to the vessel, for which the master of the lighter gave a 
receipt. After she had arrived at the side of the vessel, 
but before any part of the hundred bales were taken out 
or receipted for, her boiler burst, by which the cotton was 
thrown into the water, and the lighter sunk. Fourteen 
bales were picked up by the crew of the vessel and brought 
to the place of destination, with the six hundred and seven 
bales previously taken on board. Eighty bales were picked 
up by other parties, which, being wet and damaged, were 
surveyed and sold. Four remain in the hands of the ship- 
broker, at the place of departure, for account of whom it 
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may concern, and two were lost. After the disaster the 
master signed the bills of lading, including the one hundred 
bales brought down by the lighter, being advised that he 
was bound to do so, and that, if he refused, his vessel would 
be arrested and detained. According to the agreed state- 
ment, it is customary in insurance on goods at and from 
Mobile for the insurers to assume the risk of lighterage. 
On this state of facts, the District Court entered a decree 
for the libellants, and the respondents appealed to this 
court. 

Whether or not the vessel is liable, on this state of facts, 
is the important question presented for decision. It is in- 
sisted by the libellants, that the liability of the vessel is 
commensurate with that of the owners, and that the extent 
of it, in regard to both, must be ascertained and measured 
by the terms of the contract made by the master. On the 
part of the respondent, it is insisted that the ship is not 
bound to the merchandise, or the merchandise to the ship, 
until it is actually placed on board, and that the liability, 
both of the ship and the owners, notwithstanding the terms 
of the contract, must be narrowed to the service actually 
performed by the vessel. It must be admitted that the 
question is not free of difficulty, and, perhaps, is involved 
in some doubt. Much must depend in its solution upon the 
view taken of the authority of the master, and the real 
nature and character of the service performed. Something 
also will depend upon the circumstances attending the 
making of the contract, and the situation and acts of the 
parties at the time it was made and when the loss occurred, 
as furnishing the key to unlock and unfold its real intent 
and meaning. Seafaring men are known to be well ac- 
quainted with the port of Mobile, and the usual and or- 
dinary course of business in loading vessels in that harbor. 
Small vessels go up to the wharves to take in cargo, but 
large vessels cannot approach the wharves at all, on ac- 
count of the shoalness of the water over the bar, but 
anchor below, and have their cargoes brought down in 
lighters. Vessels of an intermediate size generally go up 
to the wharves, and take in what cargo they can safely 
carry over the bar and return to the anchorage below, 
either by their own means of sailing or by means of tugs 
employed for that purpose, and have the residue of their 
cargoes brought down, as in the case of large vessels. 
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Large quantities of cotton are annually exported from that 
port, and the masters and owners of vessels engaged in the 
trade are as well acquainted with the navigation and the 
course of business as at the larger commercial ports. Own- 
ers send freighting vessels to that port in ballast or other- 
wise, seeking employment for their vessels, and trust very 
largely to the discretion of the master to stipulate upon the 
terms and conditions for transporting the cotton to other 
domestic ports or to the foreign market. Northern vessels 
are largely engaged in that trade, and find their employ- 
ment, to a considerable extent, from the agents of the 
manufacturer of the raw materials or from the northern 
merchant, who has become the purchaser of the same, for 
the supply of the manufacturing establishments in the 
northeastern States. Shipments are made through agents 
or brokers residing in the port of lading, who contract with 
the master of the vessel for the transportation of the 
cotton, and deliver the same to him, in pursuance of the 
contract of shipment. When the contract is for the trans 
portation of cotton in vessels requiring the cargo to be light- 
ered, in whole or in part, the master employs the lighter in 
behalf of the vessel, and pays for such partial conveyance 
on account of the owners. ‘Transportation coastwise to 
the northern ports may be safely made in vessels of either 
of the classes before mentioned, so that the shipper or his 
agent has no motive or interest to inquire whether the 
cargo is to be lightered or taken on board at the wharves. 
He contracts, as in this case, that the cotton shall be trans- 
ported for a given freight from the wharf or the cotton 
press, as the case may be, to the place of destination. Dif- 
ferent vessels of the same tonnage require a greater or 
less depth of water according to their construction, and 
consequently vessels of an intermediate size may or may 
not require the assistance of lighters, as they are well or 
ill constructed for that peculiar navigation. Whether they 
can or cannot go up to the wharves and take in their whole 
cargo is well known to the master of the vessel, but may 
not be known to the shipper or his agent. 

Shippers are governed in making such contracts by the price 
to be paid for the transportation, and are only indirectly in- 
terested in the cost of lighterage so far as it affects the 
price of freight. On the other hand the master, as the 
agent of the owners, has the means of knowing the state of 
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the navigation, the construction of his vessel, and the cost 
of performing the service, and is bound to determine 
whether he can afford to accept the proffered terms for the 
transportation of the goods. Masters are the agents of 
the owners, and as such have an implied authority to bind 
them, even without their knowledge, by contracts relative to 
the usual employment of the ship. Owners, says a learned 
commentator, rarely navigate their own ships, but almost 
always intrust their conduct and management to the master. 
They hold him forth to the world as authorized to contract, 
and by reason of their employment of the ship, and the 
profit derived by them from that employment, they are 
bound to the performance of every lawful contract made by 
him relative to the usual employment of the vessel. Ab- 
bott on Ship. (ed. 1846) 156; 3 Kent’s Com. (9 ed.) 220; 
Chit. on Car. (ed. 1857) 225; The New World, 16 How. 
473; Smith’s Mer. L. 559; Grant v. Norway, 10 Com. B. 
688. Possession of the cotton in this case was to be 
taken by the master at the cotton press. His contract was 
to carry a specified number of bales, and to transport the 
whole parcel, from one given place to another. In the 
strictest sense, therefore, it was by its terms an entire con- 
tract for the conveyance of a given quantity of goods. 
Sayward et al. v. Stevens, 3 Gray, 97. Five sixths of the 
specified quantity had been taken from the cotton press by 
the master, and was already on board the vessel. He em- 
ployed the lighter in behalf of the vessel to bring down 
the remainder, and had agreed to pay for the service on 
account of the bark. Beyond question it was a marine 
service which the lighter had engaged to perform, and she 
was in the employment of the master for the benefit of the 
vessel, and, in contemplation of law, was the agent of the 
owners in the performance of the service. 

Nothing can be more certain than that the service per- 
formed by the lighter was a marine service. She was re- 
quired by her engagement to transport the cotton over 
navigable waters within the admiralty and maritime juris- 
diction of the United States. Whether the water above 
the bar is more or less affected by the ebb and flow of the 
tide, it is, nevertheless, salt water, and is as much within 
the admiralty jurisdiction as the gulf itself, or the open 
sea. Her employment in no sense whatever emanated from 
the shipper. By the terms ‘of the contract between the 
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master and the shipper, the former as much agreed to 
transport the cotton over the twenty or thirty miles of 
navigable water lying between the wharf and the anchorage 
of the vessel below the bar, as over any other portion of 
the route from there to the port of destination. 

Whatever therefore the lighter did in forwarding the 
cotton on the route was a part performance of the con- 
tract made by the master with the shipper, for which the 
owners were to reccive compensation in the freight earned 
by the vessel. Freight could not be earned by the vessel 
unless the cotton was first transported over this part of the 
route embraced in the contract. As the vessel could not 
perform the service, some other agency was absolutely in- 
dispensable to enable the vessel to earn freight, and by the 
usage of the port it was entirely competent for the master 
to employ a lighter. Had it been practicable so to do the 
master might have sent his own boats, as an appendage of 
the vessel, to bring down the cotton, or, if that course was 
impracticable, unsafe, or inconvenient, he might employ other 
usual and customary agencies as an accessory to the vessel, 
for the time being, to accomplish the same result,—so as to 
enable him to fulfil his contract, and the vessel to earn 
freight. 

His contract bound him to accept the cotton at the cotton 
press, and when it was placed on board the lighter, in his 
employment, for the purpose of being transported to the 
bark, the delivery to him was complete, and the liability of 
the vessel commenced. When it was placed on board the 
lighter as a substitute for the bark, the shipper had fully 
parted with the possession, and, having no longer any con- 
trol or right of control over it, was in no degree re- 
sponsible for its safe custody. All the obligations of due 
transport, safe custody, and right delivery at the port 
of destination, which constitute the duties of the carrier, 
had then attachec. Whenever those obligations of 
the carrier begin they carry with them all the rights and 
privileges incident and belonging to that relation. After 
such delivery by the shipper the ship was bound to the 
merchandise, and the merchandise to the ship, and the mer- 
chant could not recall the cargo, or resume the possession, 
without the payment of freight, unless by consent of the 
master. Contracts merely executory, when there has been 
no delivery of the goods to the master, or change of pos- 
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sessicn, stand upon a different ground. 
by any delivery of the goods, the contract of the master 
for their transportation creates no lien upon the ship, and 
the contract cannot be enforced in the admiralty by a pro- 
ceeding, in rem, against the vessel. Keeping in view this 
distinction there will be no difficulty in reconciling all the 
decisions bearing upon this question. Take for example 
the case of Buckingham v. The Schooner Freeman, 18 How. 
188. In that case the master had been fraudulently in- 
duced to sign bills of lading for certain merchandise, when 
none had been delivered, and when, in point of fact, the 
merchant had none such to be shipped, but had induced the 
master to sign them with the intent to use them as instru- 
ments to obtain money from the libellants. He succeeded 
in his fraudulent purpose, and obtained the advances. Fail- 
ing to get back his money, tbe libellant instituted proceed- 
ings against the vessel. On that state of the case, the 
Supreme Court held that the vessel was not liable, and, in 
enforcing the reasons for the conclusion, remarked that the 
law creates no lien on a vessel as the security for the per- 
formance of a contract to transport cargo until some lawful 
contract of affreightment is made, and a cargo shipped 
under it, but added—in the same connection,—that there 
was no cargo in that case, and no contract made for which 
the ship could stand as a security. Much reliance was also 
placed by the respondent upon the case of Vandewater v. 
Mills. 19 How. 90. It is insisted that the doctrine estab- 
lished by that case is, that the vessel and owners are never 
held liable on a contract for the transportation of goods, 
unless the goods are actually placed on board the vessel. 
Justice to the court requires that the facts of the case 
should be briefly noticed. As stated by the court, the libel 
set forth a contract between the owners of certain steam- 
boats to convey freight and passengers between certain 
domestic ports. After the contract was executed, the own- 
ers of one of the steamers refused to employ their vessel 
according to the agreement, and sent her in another di- 
rection on a contract with other persons. For this breach 
of the contract the libel was filed against the vessel, and 
the court held that the suit, in rem, could not be maintained. 
Among other things the court remarked, that if the master 
or owner refused to perform his contract, or, for any reason, 
the ship does not receive cargo and depart on her voyage, 
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the charterer has no privilege or maritime lien on the ship 
for such breach of the contract by the owners, but must resort 
to his personal action for damages, as in other cases. No 
goods had been delivered in that case, or offered for con- 
veyance, and of course none had been injured or lost. 
Every remark in the opinion, as applied to the case then 
before the court, may well be reconciled with the view here 
taken of the present question. 

Damages were not claimed in that case for the failure 
to transport goods after their delivery to the master, or for 
their injury, deterioration or loss in the voyage, but for the 
refusal of the owners to employ their vessel according to 
contract, and, in point of fact, the agreement had none of 
the features of a contract between the merchant and the 
carrier for the transportation of merchandise. In this case 
the contract is between the merchant and the master, as 
the agent of the owners. Due delivery of the cotton to 
the master undoubtedly was made when the goods were 
placed on board the lighter which he had employed in be- 
half of the bark for the purpose of transporting it to the 
vessel. Mr. Parsons says the reception of the goods by 
the master on board of the ship or at a wharf or quay 
near the ship for the purpose of carriage therein or by 
any person authorized by the owner or master so to receive 
them, binds the ship to the safe carriage and delivery of 
the goods. 1 Pars. Mar. Law, 132. Similar views are also 
expressed by Chancellor Kent. He says the responsibility 
of the owner begins where that of the wharfinger ends, and 
when the goods are delivered to some accredited person on 
board the ship. 3 Kent’s Com. (9 ed.) 281. It was held 
by Lord Ellenborough, in Cobban, et al. v. Downe, & Esp. R. 
41, that where the usage is to deliver the goods on the 
wharf to the mate of the vessel by which they are to be 
carried, such a delivery has the effect to terminate the re- 
sponsibility of the wharfinger; and in delivering judgment 
he proceeded upon the ground that the liability of the ship 
commenced when the responsibility of the wharfinger ended. 
Reference is also made by the respondent to the case of 
Morewood, et al. v. Pollok, et al. 18 Eng. L. and Eq. R. 341, 
as asserting a different doctrine; but there is nothing in 
that case inconsistent with the rule that the goods, when 
placed in the lighter in the employment of the respondent, 
and for the purpose of being transported to the vessel, were 
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duly delivered to him pursuant to the contract. All the 
cases agree that so soon as a sufficient delivery of the 
goods is made to an authorized person, for the purpose of 
transportation, in pursuance of a lawful contract, the vessel 
is liable. Faulkner v. Wright, 1 Rice, 101; Greenwood v. 
Cooper, La. Ann. R. 796; Clarke v. Needles, Penn. State R. 
338; Snow v. Carruth, 19 Law Rep. 198; Chit. on Car. (ed. 
1857,) p. 228; Molloy, b. 11, ¢. 2,§ 2; Hosea v. MeCrory, 12 
Ala. R. 349; Trowbridge v. Chapin, 23 Conn. 595. ‘That 
the owners ‘of vessels are bound by the contract of the 
master, when acting within the scope of his authority, is a 
proposition universally admitted. The Paragon, Ware R. 
322; The Phebe, Ware R. 263; Hewett v. Buck, 17 Me. 
147. As a general rule, whenever the owners are liable 
the ship is also liable, and to such an extent has the rule 
been carried, in some of the cases, that it is said that the 
liability of the ship, and the responsibility of the owners, 
are convertible terms. The Druid, 1 Wm. Rob. 399. Ex- 
ceptions undoubtedly exist to that rule, but none of them 
have any application to cases of this description. 

After full consideration of the case, lam of opinion that 
the decision of the District Court was correct, and the de- 
cree there made is accordingly aflirmed with costs. 


Supreme Judicial Court of Maine. 


GRANVILLE L. Hitit v. DanreL W. Lorp. 


Under the colonial ordinance of 1641, the title to the flats, above high- 
water mark, is in the riparian proprietor, subject to certain rights re- 
served to the public. Seaweed, growing or accumulating on the flats, 
belongs to the owner of the adjoining upland ; ; and the right of others 
to take it away, being an interest in the soil, cannot be “acquired by 
custom. 

This was an action of trespass for taking seaweed from 
the shore of Vaughan’s Island, in the town of Kennebunk- 
port, in the State of Maine. The title to the island was 
in controversy, though not claimed by the defendant. The 
defendant claimed that if the title to the flats should be 
found to be in the plaintiff, the inhabitants of Kennebunk- 
port, of whom he was one, had acquired the right to take 
seaweed therefrom, by prescription, or by custom. This 
question was the only one presented which is of general 
interest to the profession. The facts sufficiently appear in 
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that part of the opinion of the court which is subjoined. 
The case was argued by JT. M. Hayes, of Saco, for the 
plaintiff, and by E. E. Bourne, of Kennebunk, for the de- 
fendant. The opinion of the court was delivered by 

Davis, J. The defendant, in several other pleas, justifies 
as one of the public, and also as one of the inhabitants of 
Kennebunkport; and, in each capacity, by custom, and by 
prescription. And in support of all or either of these 
grounds of justification, it is admitted “ that, for more than 
seventy years, all persons who chose, living in Kennebunk- 
port and elsewhere, have hauled seaweed ad /ibitum from 
the locus in quo, until forbidden by the present plaintiff in 
1854 or 1855.” If by this the public, or the inhabitants 
of the town, either by prescription, or by custom, have ac- 
quired any legal right that can be upheld, the plaintiff does 
not claim to recover. Or if such a custom, with other evi- 
dence in the case, establishes any prescriptive right in the 
town, in its corporate capacity, for the use of the inhabi- 
tants, he cannot recover. 

It appears by the evidence, that large quantities of sea- 
weed, a part of it growing on the beach, and a part of it 
floated by the tides from other localities, accumulate upon 
the flats of the island in controversy. These flats belong 
to the owner of the upland, as appurtenant to it. But they 
may be conveyed without the upland, and thus the dominant 
and the servient estates be severed. Valentine v. Piper, 
22 Pick. 85. If not so severed, the title to the seaweed 
is in the riparian proprietor. Emans v. Trumbull, 2 Johns. 
3138. 

Title by prescription arises by a presumption, from long- 
continued use of an incorporeal hereditament, of a pre- 
vious grant, which has been lost. 3 Cruise, 467. There- 
fore nothing can be prescribed for that cannot be the 
subject of a grant. Luttrel’s case, 4 Coke, 86. For the 
same reason, any such title that may be acquired by grant, 
may be acquired by prescription. The owner of the whole 
estate to which flats are appurtenant may convey the right 
to take seaweed, without conveying the soil, even of the 
flats. Phillips v. Rhodes, 7 Met. 322. Such a right is an 
incorporeal hereditament, and may be acquired by prescrip- 
tion. 3 Kent, 401. 

Such a right may be personal. A man may claim it by 
long-continued enjoyment, by himself and his ancestors, 
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or grantors. The defendant does not claim upon this 
ground. 

Or one may claim it as appurtenant to some particular 
estate, described in his plea, of which he is the owner. 
This is pleading it with a que estate, 2 Greenl. Ev. 540. No 
such right is sufficiently pleaded by the defendant; and if 
it had been, there is no proof to sustain it. 

If a prescriptive right is not perso. al, it must be a corpo- 
rate right, under which any member of the corporation may 
justify. Coke Litt. 113, b. Such a right, in the town of 
Kennebunkport, the defendant claims by his pleadings. If 
sustained by the evidence, the justification would be good. 
But a lost grant to the corporation can be presumed only 
from corporate acts. The use by individuals is no sufficient { 
basis for the presumption. Green v. Chelsea, 24 Pick. 71. 

There is no evidence that the town of Kennebunkport, 
in its corporate capacity, ever claimed the right to take 
seaweed from Vaughan’s Island. There is no record of 
any corporate act regulating any such right, or exercising 
any control over it. The vote of 1724, “that the islands 
should lay common forever, for the use of the inhabitants,” : 
if it was intended to embrace this island, can avail noth- 
ing against those who now establish a good title to the 
soil. The survey of a lot to John Mussey, in 1723, was 
not followed by occupation, or possession, or claim of title, 
by him, or by the town. The location of a town way to the 
island was no assertion of any corporate interest in this, 
any more than in other cases of location of public ways. , 

The fact that the inhabitants have always been accus- . 
tomed to take seaweed from the premises, is set forth by 
the defendant in nearly all his pleas, and is relied upon by 
his counsel in support of all his positions. It was held in 
the case of Sale v. Pratt, 19 Pick. 191, that such a custom 
by the inhabitants created no presumption of a lost grant 
to the corporation. If we shou'd hold otherwise, there is 
another difficulty in this case. This custom has not been 
confined to the inhabitants of Kennebunkport. It is sug- 
gested that the greater includes the less; but this is no 
answer. For, as title to lands by disseisin can be acquired 
only by an erelusive occupation, so a title to an incorporeal 
hereditament, unless it is merely an easement, can be acquired 
only by an exclusive enjoyment. The free participation of 
the public in it, rebuts any presumption of private or corpo- 
2% 
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rate right. Coke Litt. 110, b; Muston v. Yateman, 10 Mod. 
301; Commonwealth vy. Low, 3 Pick. 408. 

It is claimed, however, that if there was no prescriptive 
right in the town, in its corporate capacity, the inhabitants 
had acquired such a right for themselves. Butif such a right 
is an interest in, or a right to take a profit in the soil, and 
not a mere easement, this ground of justification fails. For 
though a person, or a corporation, may prescribe for such 
an interest, it was held, as long ago as the case of Fozall v. 
Venables, Cro. Eliz. 180, that the inhabitants cannot prescribe 
for a profit in the soil. This doctrine was affirmed four 
years later, and the satisfactory reason given, that there 
could be no presumption of a grant, “for an inhabitant 
cannot purchase to himself and his successors.” Fowler v. 
Dale, Cro. Eliz. 363. The old books abound in cases to 
the same point. Fowler v. Lunders, Cro. Jac. 446; Whit- 
tier v. Stockman, 3 Bulstrode, 86; Weekly vy. Wildman, Lord 
Raym. 405. 

The inhabitants of a town, or of a State, could acquire 
such a right by custom, if it were an easement only, and not 
an interest in the land. Baker v. Brereman, Cro. Car. 419; 
Coolidge v. Learned, 8 Pick. 504. The case of Smith v. Gate- 
wood, Cro. Jac. 152, more fully reported as Gateward’s case, 
6 Coke, 60, is usually cited as the leading case on this point. 
The distinction was there made, and has ever since been 
recognized as an established principle of law, that, though 
custom may support a claim for an easement, nothing less than 
prescription can sustain a claim for a profit a prendre in 
alieno solo. The owner of the fee can be divested of it only 
by a grant from himself, or by such enjoyment in another as 
raises the presumption of a previous grant. Cocksedge v. 
Farnshaw, Doug. 126; Grimstead v. Marlow, 4 T. R. 717; 
Littlefield v. Maxwell, 31 Maine, 134. 

The case at bar, therefore, turns upon the question whether 
the right to enter upon the flats of another, and take sea- 
weed therefrom, is an interest in, or a right to take a profit 
in the soil. 

That seaweed belongs to the owner of the soil upon which 
it grows, or is deposited, unless some other person has ac- 
quired the right to take it, the defendant admits. But he 
contends that it is not a part of the soil, nor a product of 
it, where deposited; and that the right to take it is, there- 
fore, no interest in the soil. It is said, and perhaps cor- 
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rectly, that if not taken away it does not become incorpo- 
rated with the soil, but that it is washed away by the same 
tides that bring it to the shore. 

The distinction between an interest in the soil, or a right 
to a profit in it, and an easement, is not always palpable. 
The line of separation is sometimes obscure, in some points, 
unsettled, with no established principles by which to deter- 
mine it. 

All rights of way are easements. So is the right to enter 
the close of another and erect booths upon public days; or 
to dance, or to play at any lawful games and sports. Abbott 
v. Weekly, 1 Lev. 176; Fitch v. Rawling, 2 Hen. Bl. 393. 

Aquatic rights, of whatever kind, when held by those not 
owning the soil, are considered easements. 3 Kent, 427. 
The numerous water privileges and industrial enterprises of 
New England have originated questions of this kind, in 
great variety. The same principle is found in the English 
cases. Thus, the right to enter upon the close of another, 
and take water for domestic purposes, from any natural 
fountain, —as a pond, Manning v. Wasdale, 5 A. & E. 758, 
—or a running spring, Race v. Ward, 82 E. C. L. 700, — 
has been held to be an easement only, sustainable by proof 
of custom by the inhabitants. The grounds upon which 
these decisions rest, are, that running water, whether above 
or below the surface, is not a product of the soil; and that 
it does not remain for any appreciable period of time in 
any one place. The courts in these cases expressly affirm 
that the right to water in wells, or cisterns, would be an 
interest in the land, or a right to a profit a prendre. 

The right to enter upon the land of another for any of 
the following purposes has been held to be a right to take 
a profit in the soil ;— to cut grass, Viner, title Praes.; for 
pasturage, Cro. Eliz. 180, 363; for the purpose of hunting, 
Pickering v. Noyes, 4 B. & C. 639; Wickham v. Hawker, 7 M. 
& W. 63; or for fishing in an unnavigable stream, Waters v. 
Lilley, 4 Pick. 145. So, also, to take away drifting sand 
from the beach, Blewett v. Tregonning, 3 A. & E. 554; or to 
pile wood and lumber thereon for the purpose of sale and 
shipping. Littlefield v. Maxwell, 31 Maine, 134. 

So far as any general rule can be deduced from these 
cases, they tend to the conclusion that the right to take sea- 
weed is a right to take a profit in the soil. It does not 
come within the principles applied to aquatic rights. The 
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subject of it is, in part, a product of the soil where it is 
found. And in regard to that portion of it which is washed 
ashore by the tides, though not permanently remaining, the 
right which the owner of the flats has to it is much more 
analogous to the jus alluvionis of riparian proprietors, than 
to the right of appropriating waifs and derelict goods, to 
which it is compared by the counsel for the defendant. 
“It may be considered,” says Kent, C. J.in Emans v. Turn- 
bull, before cited, “as one of those marine increases arising 
by slow degrees; and, according to the rule of the common 
law, it belongs to the owner of the land. The jus allurtonis 
ought, in this respect, to receive a liberal encouragement in 
favor of private right.” 

Upon a careful consideration, we are satisfied that the 
right to take seaweed is not an easement, but is a right to 
take a profit in the soil; that neither the inhabitants of a 
town, nor the public, can acquire any right to it by custom; 
and that the evidence in this case does not establish any 
prescriptive right to it in the defendant himself, nor in the 
town of Kennebunkport, in its corporate capacity. Accord- 
ing to the agreement of the parties, judgment must be en- 
tered for the plaintiff. 

Tenney, C. J. and Rice, APPLETON and Kent, J. J. con- 
curred. GooDENow, J. dissented. 


Supreme Judicial Court, for the Commonwealth of Massachusetts. 
Case from Essex County. 


Rospert MARSHALL AND DanreL Ross, PETITIONERS TO Es- 
TABLISH EXCEPTIONS. 


Practice—Establishing exceptions under the act of 1851, ch. 261, 
and Rev. Stat. ch. 81,§ 28, | Gen. Stat. ch. 115, § 11]—Evidence. 


The aflidavits required by the rule of court to verify a petition to establish 
exceptions, are not evidence to establish the exceptions. 

The evidence to establish the exceptions must be by depositions taken 
before a commissioner appointed by the court for that purpose. 

It seems that where there are several distinct independent exceptions ten- 
dered in one bill to the court below, and the whole bill is disallowed, 
it is not incumbent on the petitioner to prove the exceptions entire as 
alleged and tendered, but it is enough if one or more of the independent 
allegations are sustained by the proof. 

Testimony that a dog “ when strangers passed the house where he was 

kept gave instant alarm by barking, but was silent when any inmate of 

the house, or any person with whom he was familiar approached or 

assed the house,”—//eld, under the circumstances of the case, to be 
inadmissible against defendants who were on trial under an indictment 
for burning a building. 
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The petitioners were duly tried and convicted at the 
Court of Common Pleas, held at Salem, at the February 
Term, 1859, upon an indictment for burning in the night 
time two barns at Gloucester, Eastern Point, belonging to 
Thomas Niles. The counsel of the then defendants, (the 
present petitioners, ) alleged exceptions to the rulings of the 
court, twelve in number, each of which was separately and 
independently stated, and all of which the judge refused to 
allow, and indorsed on the whole that they were “disallowed, 
not being conformable to the truth.” Their counsel then 
claimed the right to establish the exceptions before the 
Supreme Court under the Act of 1851, ch.261, which provided 
that if the presiding judge at a trial in the Court of Com- 
mon Pleas shall refuse to allow exceptions, the truth of the 
allegations therein may be established before the Supreme 
Judicial Court, and the exceptions be allowed according to 
the truth. (See Gen. Stat. ch. 115, § 11.) 

The cause was continued in the Common Pleas, and the 
petition of the then defendants to the next term of the 
Supreme Judicial Court was duly entered in that court in 
conformity to the rule laid down by the court in Phillips v. 
Hoyle, 4 Gray, 570, as to filing such petition, setting forth 
in full the allegations, verified by affidavits of defendants 
and their counsel, and furnishing proof of service of the 
same upon the counsel for the Commonwealth. 

At the nisi prius term of the Supreme Court, the pre- 
siding judge referred the petition to the whole court, no 
rule having been prescribed by the court as to the mode of 
proceeding in establishing exceptions that have been dis- 
allowed. 

At the law term following, the attorney general for the 
Commonwealth called the attention of the court to the 
case then on its docket, and Hallett and Thompson for the 
petitioners moved the court for a rule to settle the mode 
of taking evidence. The court decided that the affidavits 
filed with the petition were not evidence in the case, and 
ordered that the evidence on both sides be taken by a com- 
missioner to be appointed by the court, and George F. 
Choate, Esq. was appointed. 

At this hearing, the petitioners’ counsel gave notice that 
they should waive all but three of the exceptions. The ques- 
tion was raised before the court, whether the defendants 
must not prove the exceptions entire as alleged, or whether, 
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if one or more of the independent allegations were proved, 
that would be within the provisions of the act; and the 
court, though without a formal opinion thereon, seemed to 
incline to the latter conclusion. 

The evidence was taken by the commissioner in the usual 
mode of taking depositions; the counsel on both sides, the 
presiding judge, and other witnesses being examined. 

Upon the return of the commission into the Supreme 
Court, the case was heard in its order upon the depositions 
and arguments of counsel to the question only of proving 
exceptions, and the petitioners’ counsel then gave notice 
that they waived the proof as to all the exceptions ten- 
dered in the court below, save the first, which they relied 
upon; and which exception was as follows :— 

“1. It was in evidence for the prosecution, that one of 
the defendants, Marshall, had taken jointly with one Herrick, 
a lease of the farm of Thomas Niles, on shares for one year; 
that said lessees occupied, with their families, the L part of 
the house of said Niles, who, with his family, occupied the 
other portions of the house; that the defendant, Ross, 
boarded with Marshall, and worked for him on the farm, 
and they had lived there the year preceding till the 5th of 
February, 1858, when said Marshall removed to another 
house over a mile distant, and there lived, with Ross as a 
boarder, until the fire on the 11th of said February. It 
also appeared that the said Niles owned and kept a dog 
that slept in the kitchen of nights, and that the defendants 
while living there were familiar with and fed the dog. And 
the prosecution offered to prove the habits of this dog in 
barking at strangers; that on the night of the fire, the dog 
being in the house, did not bark until the alarm of fire, and 
that the habits and scent of the dog were such, that as a 
general practice, he would bark if a stranger passed in the 
night-time; but if any one passed whom he knew, he would 
not bark. The defendants’ counsel objected to the admis- 
sion of this evidence, but it was admitted by the presiding 
judge, and the attorney for the prosecution argued to the 
jury therefrom, that the fire must have been set by persons 
familiar to said dog, and not by any stranger.” 

There was also evidence showing that to reach one of 
the barns that was burned it was necessary to approach 
near the house. 

In the argument on establishing the exception, a distinc- 








——— 
poy 


ce 


awn 
IBM Ge 









































ee 


CE TENOR Pete te 


ws 





woe 














Supreme Judicial Court of Massachusetts. 295 


tion was taken between the habits of the dog and what the 
dog actually did. The judge who presided at the trial of 
the cause, testified in his deposition that the questions put 
by the district attorney as to the habits of the dog, which 
were objected to, he excluded, but he permitted the wit- 
nesses to state what in point of fact the dog did when per- 
sons approached or passed the house, and under this limi- 
tation witnesses stated that when strangers passed he gave 
instant alarm by barking, but was silent when any inmate 
of the house, or a person with whom he was familiar, ap- 
proached or passed the house. 

It was contended by the attorney general, that this ruling 
admitted in evidence only what the dog actually did, and 
not his habits or instincts. The counsel for the petitioners 
maintained that the evidence admitted went beyond what 
the dog actually did that night at the fire, which was not 


-objected to, and that testimony was admitted to show what 


the dog was accustomed to do at other times when strangers 
or inmates passed the house, and this went to show the 
habits of the dog, as tending to identify the defendants, 
there being no evidence that they were scen until long 
after the alarm, when they came, with other persons, to 
the fire; and to prove what a dog usually did was proof of 
the habits of the dug. 

The attorney general further objected, that the exception 
was incomplete and insufficient because it admitted the fact 
that the district attorney offered this evidence concerning 
the dog in connection with other evidence, which made it 
material, and he relied on the testimony of the district 
attorney, who deposed that when the evidence as to the 
dog was objected to by defendants, he claimed its compe- 
tency in connection with other evidence, which was subse- 
quently put in, viz: “that Ross, one of the defendants, had 
said to one Paine, that they intended to burn the barn, but 
should not do it until they left the Niles house, but should 
do it soon after, before the dog forgot them, so that if he 
should see or hear them he would recognize them and not 
bark.” And the judge testified in his deposition that he 
did admit the evidence in that connection. 

Defendants’ counsel replicd that this was no part of the 
exception taken, because it laid no foundation for admit- 
ting testimony as to the habits of the dog in order to 
affect, however remotely, the guilt of the defendants. But 
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they offered to admit this alleged qualification as a part of 
the exception, and thereupon it was agreed that the depo- 
sitions of the judge before whom the trial was had, and of 
the district attorney who tried the case, should be taken 
by the Supreme Court to the full extent to which they might 
qualify the exception, or tend to establish the competency 
of the evidence objected to at the trial. 

The cause was then continued for argument on the excep- 
tion as allowed. 

At the adjournment of the term, March 20, 1860, the ex- 
ception was argued by B. F. Hallett and C. P. Thompson, 
counsel for the petitioners, and by the attorney general for 
the Commonwealth; and after advisement, the court have 
sent this rescript to the Superior Court for Essex. 

Exceptions sustained. New trial granted. 

Brief statement of the grounds of the decision by 

Merrick, J. The testimony of witnesses allowed by the 
court relative to the habits of the dog was erroneously 
admitted. 





Supreme Judicial Court of New Hampshire; July Term, 1860. 
Merrimack. 


ATKINSON v. ATKINSON. 
Homestead rights—Partition— Demand. 


The right of a married woman to a homestead, to be as. 
signed to her after the husband’s decease, is not impaired 
by her removal from the property during his life. 

Whether the widow is, or is not in possession, of all, or 
part of the estate, in which she is entitled to a homestead, 
she may maintain a petition for partition, and have her es- 
tate assigned to her in severalty. 

No demand of a homestead is necessary to be made, to 
enable a widow to maintain her petition for the assignment 
of her homestead interest. 

It is not a valid objection to a petition for the assign- 
ment of a homestead, that the petitioner has not an estate, 
but merely a right in the premises. 


DattTon v. CURRIER. 
Assignment—Insolvent debtors—Attachments. 


An assignment by an insolvent debtor of property in 
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this State, for the avowed purpose and object of defeating 
its liability to be attached under the laws of the State, 
whereby some of his creditors, it is said, may obtain un- 
just preferences, and to secure all his property to be ap- 
plied for the benefit of all his creditors, is fraudulent and 
void against attaching creditors here. 

A prior assignment under the insolvent law of another 
State, will not prevail against a subsequent attachment 
of effects here, by a creditor resident in this State. 


PaGeE v. OrnDWayY. 
Mortgages—Future advances—Account. 


If the condition of a mortgage is broad enough to cover 
future claims, it will be held to be restricted to existing 
debts, or liabilities, and the mortgage will not be void for 
that cause, if the language does not forbid such construc- 
tion. 

The form of the oath prescribed in case of personal 
mortgages, precludes their being made to secure future 
claims. 

As the statute requires the debt, or liability intended 
to be secured, to be specified in the condition of the mort- 
gage, a general description of all debts, or all notes, will 
not be sufficient. 

A mortgagee holding a mortgage made to himself and 
another, being called upon for an account of Ais claims se- 
cured by it, must state his sole and joint claims, and need 
not state the several claims of his co-mortgagee. 

A mortgagee being called on for an account of the debt, 
or demand secured by the mortgage, returned a statement, 
—“I consider the following claims, or demands to be se- 
cured by a joint mortgage to me and T. O., to wit,” and 
then stated the dates, amounts, &c., of certain notes, with- 
out stating the amount due on them, it was held the account 
was insufficient. 


HERBERT v. ODLIN. 
Partnership—Notice— Tenants in common— Deed. 


Where property is purchased by a partnership, notice to 
one is notice to both; yet if one of two persons about 
entering into partnership purchase of the other an undi- 
vided interest in property owned by him, to be held by the 
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two for the use of the firm, this principle as to notice does 
not apply. 

Where one was tenant for years of a spring, under a 
lease not recorded, and another purchased one half of the 
land, in which the spring was, without notice of the incum- 
brance, and subsequently purchased the ether half with 
notice, they were held to be tenants in common of the 
spring, while the term continued. 

And the deed upon a bill for that purpose, will be re- 
garded as reformed, as to one half the property, by an ex- 
ception of the tenant’s right to one half the spring. 


Downinc v. Mount WASHINGTON. 
Corporations — Construction of charters — Powers — Road. 


Corporations have no powers but such as are given them 
by their charters, or such as are incidental and necessary to 
carry into effect the purposes for which they were estab- 
lished. 

A charter, giving authority to make and keep in repair 
a road to the top of Mount Washington, to take tolls of 
passengers, and for carriages, to build and own toll-houses, 
and take land for the road, does not authorize the corpora- 
tion to establish stage and transportation lines, or to buy 
carriages and horses for such a purpose. 

An additional act, authorizing the company “ to erect and 
maintain, lease and dispose of any buildings found convenient 
for the accommodation of their business, and of the horses 
and carriages, and travellers passing over their road,” does 
not authorize the purchase of carriages and horses for the 
purpose of transportation. 

The powers of the agents of corporations are necessa- 
rily limited to such contracts as the corporations may law- 
fully make. 

A corporation cannot ratify a contract made by their 
agent, which they could not lawfully authorize. 


Hillsborough. 


EATON v. GEORGE. 
Married women — Deed— [Resulting trust. 


A married woman contracted alone for the purchase of 
real estate. The seller executed to her a warranty deed of 
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the land, describing her as “the wife of J. George,” the 
habendum “to her own use and behoof forever,” and not, 
in the language of the statute, “to her sole and separate 
use, free from the interference and control of her husband.” 
The wife, at the same time, made a mortgage to one who 
advanced to her a part of the purchase money, in her own 
name alone, without joining her husband; the mortgage 
was assigned to the plaintiff, who brings an action to 
foreclose it. 

Held, that the mortgage is void at common law, and is 
not saved by any statute. If it were held that by avoiding 
the mortgage, the deed of the seller would also be avoided 
as part of the same transaction, it would not aid the plain- 
tiff, who is assignee only of the mortgage which was made 
to the tender of the purchase money. 

Whether the party who advanced the money, could claim 
a resulting trust in such case,— Quere. 


Petition oF A. PEABODY. 
Insolvency practice. 


The Supreme Judicial Court will not grant an extension of 
a commission of insolvency after the expiration of two years 
from the date of the original commission, though the peti- 
tioner has been prevented by accident, mistake, or misfor- 
tune, from presenting his claim, or applying for an exten- 
sion within the term of two years limited by law for such 
extension. 

STaRK v. Brown. 


Non tenure — Abatement — Replication. 


Non tenure, general or special, is a good plea in abate- 
ment to a writ of entry brought to foreclose a mortgage. 

If there be no disclaimer, the plaintiff may always reply 
maintaining his writ; and if, upon trial, it appear that the 
defendant is in possession under a title subject to that of 
the plaintiff, the plaintiff will be entitled to judgment. 

A defendant in possession can only safely plead non ten- 
ure special. 


JONES v. EMERY. 
Fraud — Proof — Designed misrepresentation. 


Positive fraud vitiates everything, — contracts, obliga- 
tions, deeds of conveyance, and even the records and judg- 
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ments of courts; and contracts entered into upon fraudulent 
representations, are voidable at the election of the party 
defrauded. 

But fraud is never to be presumed, and must be clearly 
established by proof, or at least, be manifestly indicated by 
the circumstances and condition of the contracting parties. 
It will not be implied from doubtful circumstances, which 
only awaken suspicion. 

If a party designedly misrepresent a material fact, which 
it was his duty to disclose, and upon which the other party 
had a right to rely, and did rely, for the purpose of mis- 
leading and deceiving the other party to his injury, he is 
guilty of a positive fraud, which will authorize the deceived 
party to avoid the contract entered into in consequence of 
the misrepresentation. 


Hits v. Burton. 
Receiptor—Estoppel. 


A receiptor of personal property, attached in a suit 
against another, is not estopped by the receipt, in an action 
upon it, to set up his own title to the property. 


Belknap. 


WINNEPISIOGEE LAKE CoTTON AND WooLLEN MANUFACTUR- 
ING CoMPANY v. WORSTER. 


Demurrer— Official notice— Title—Relief. 


A demurrer will be sustained to a bill in equity, where 
one of the parties is a private corporation, if it is not de- 
scribed in substance, as a corporation established by law in 
some State, and transacting its business at some place, but 
the defect may be amended. 

Courts ex officio take notice of the civil divisions of the 
State created by public laws, as counties and towns; and 
of its great geographical features, as its large lakes, rivers, 
and mountains. 

It is necessary in a bill for the protection of an ease- 
ment, to allege a title to the right claimed, by grant, or 
prescription, that is, possession and claim uninterrupted 
for twenty years. 

An allegation of title to raise the water of a stream by 
grant from the owners of all the land known to have been 
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flowed, is primé facie sufficient, against any one who is not 
shown to be an owner of such land. 

If the allegations of a bill refer to the condition of 
things at the time the bill is filed, the relief afforded must 
be limited to that state of facts. 

If a party claims and exercises for twenty years the 
right to raise the water as high as his dam would raise it, 
when there was sufficient water to fill it, he may acquire a 
right to the extent of his claim. 


AVERY AND WIFE v. BOWMAN ET AL. 


Execution—Interest-—De minimis—Excessive levy by mistake. 


An execution which correctly states the judgment on 
which it is founded, is not vitiated by an error of the clerk 
in computing the aggregate amount of the debt and costs 
in such judgment. 

Under the provisions of the Revised Statutes, interest 
was collectable on an execution issued before they went 
into operation. 

After the lapse of seventeen years, the maxim de minimis 
will be holden applicable to an excess of seventy-seven 
cents in the levy of an execution on real estate. 

When there is an excess in the levy of an execution re- 
sulting entirely from a mistake in the computation of the 
clerk who issued it, with no designed or intentional wrong 
on the part of the creditor or officer making the levy, such 
excess will not avoid the levy. 

When there is an excess in a levy solely through a mere 
mistake in fact as to the amount of the judgment levied, 
the levy will not be holden void, but the aggrieved party 
be left to his remedy in equity, where, by a proper decree, 
the creditor may be compelled to relinquish so much of the 
property levied upon, as would be equal to the excess levied, 
or pay an equivalent therefor, in money. 

The creditor, his heir, or representative, upon the dis- 
covery of such mistake, may come into a court of equity 
and have the error corrected by relinquishing a portion of 
the property levied upon, equal in value to the excess, or 
by refunding in cash the amount of the excess, with interest 
from the date of the levy. 
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WINGATE ET AL. v. HEYWoop. 
Judgments—Jurisdiction—Fraud. 


All judgments properly rendered by a court having juris- 
diction of the cause and of the parties, are conclusive be- 
tween the parties and their privies. 

The jurisdiction of a superior court of common law is 
to be presumed, unless the contrary appear; and nothing 
will be intended to be out of its jurisdiction, but that 
which specially appears to be so. 

If, however, the judgment of a common law court of gen- 
eral jurisdiction be rendered by accident, or mistake, or 
through fraud, or any fact exist which proves it to be 
against conscience to execute the judgment, of which the 
injured party could not have availed himself in a court of 
law, or of which he might have availed himself at law, but 
was prevented by fraud, accident, or mistake, unmixed with 
any fault or negligence of himself or his agents, a court 
of equity may interfere by temporary or perpetual injunc- 
tion to restrain the adverse party from availing himself of 
such a judgment. 

Fraud will vitiate any judgment, and a court of equity 
may declare it a nullity; equity has so great an abhorrence 
of fraud, that it will set aside its own decrees if founded 
thereupon. 





RECENT ENGLISH CASES. 


VEAL v. VEAL. 
Donatio mortis causa — Promissory note not indorsed. 


Where A, in her last illness, and after her physician had informed her 
that she was in a precarious state, and advised her to settle her affairs, 
delivered the key of a box containing two promissory notes, payable to 
her own order and not indorsed, to her niece, saying, at the same time, 
“T expect you to take possession of that box; you are not to look in 
that division of the box (the one in which she had put the notes) till 
after my death:” 

Held, that the gift was a good donatio mortis causé. 


The question in this case was, whether the delivery by a 
person in her last illness to her niece of two promissory 
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notes, but without indorsement, was a good donatio mortis 
causa. 

The facts, as they appeared in the evidence, were, that 
Mary Maslem lived with her aunt Frances Veal, a lady 
advanced in years, and acted as companion, and managed 
all her domestic matters, and generally transacted all busi- 
ness for her. 

On the 7th January, 1858, Miss Veal was taken ill of a 
complaint which proved mortal, and was confined to her 
bed. On the 9th January her medical man informed her 
that he considered that she was in a precarious state, and 
advised her to settle her affairs. Miss Veal, on the same 
day, called for her box of papers, and in the presence of Miss 
Maslem and another person took out two promissory notes 
payable to her, one for £60, and another for £150, and put 
them into one of the divisions of a tin box which her niece 
had always used as her own, delivered the box to her niece, 
and the key, saying to her at the same time, “I expect you 
to take possession of that box; you are not to look in that 
division (the one in which she had put the notes) till after 
my death.” Miss Maslem then placed the tin box in a cup- 
board in her aunt’s bedroom, in which she then slept with 
her aunt during her illness. 

On a subsequent day Miss Veal became a little better, 
and whilst walking about the room she observed the box, 
and said to Miss Maslem, “I expected you would have taken 
that box down stairs and put it with your things,’ and on 
another occasion she said the notes would repay her for her 
trouble. 

On another occasion the deceased complained that her 
will did not please her, as she had not done enough for 
Mary Maslem, but said that she did not like to make an- 
other, as the last had cost her two guineas. She also 
informed Mrs. Noble, one of the makers of the two notes, 
that she had given them to Mary Maslem, and said she must 
settle the debt with her niece in the event of her death. 

Miss Veal died on the 29th March, 1858, having made 
her will, dated in 1848, by which she gave the residue of 
her property to her sister, Mrs. Rose, for life, and after her 
death to be equally divided amongst all her nephews and 
nieces, including Mary Maslem, and she appointed her 
brother, Samuel Veal, her executor. 

A suit was afterwards instituted by a legatee against 
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Samuel Veal, for the administration of the estate of the tes- 
tatrix, and the usual decree was made, and inquiries were 
directed to be made in chambers; Miss Maslem there claimed 
the promissory notes as a donatio mortis causd. The chief 
clerk certified that they were a part of the estate of the 
deceased. She took out a summons to vary the certificate 
on this point, which was adjourned into court. 

Rt. Palmer and Southgate, for Mary Maslem, contended 
that this was a good donatio mortis causd, and that the fact 
of her not having indorsed them was immaterial. Her 
intention to make this a complete gift was clear, although 
she had not indorsed the notes, which she, no doubt, did 
not suppose to be necessary, as she informed one of the 
makers of the notes of the gift, and stated that, in the 
event of her death, she must settle the debt with her niece; 
and she had, in fact, thereby made the debtor a trustee for 
her niece. Moore v. Darton, 4 De G. & Sm. 517; Miller v. 
Miller, 3 P. Williams, 357; Duffield v. Elwes, 1 Sim & Stu. 
239; S.C. 1 Bligh, N.S. 497; 1 Dow, N.S. 1; Ward v. 
Turner, 2 Ves. 431; Boutts vy. Ellis, 17 Beay. 121; affirmed, 
4 De G. M. & G. 249; Gardner v. Parker, 3 Madd. 184; 
Barton vy. Gainer, 3 Exch. Rep. N.S. 387; Byles on Bills, 
150, Tth edit. 

Selwyn and Locock Webb, for the plaintiff, contended that 
the gift was imperfect, as promissory notes could not pass 
without indorsement. The gift was not a complete gift 
inter vivos, and the executor could not be called upon to 
complete it. The delivery of the box could not alone con- 
stitute it a good donatio mortis causd. Reddel vy. Dobree, 10 
Sim. 244; Jones v. Selby, 3 Ves. 441; Pre. Ch. 303; Tute v. 
Hilbert, 2 Ves. Jr. 111; 4 Bro. C. C. 286; Snell grove v. Baily, 
3 Atk. 214; Sharr v. Pilch, 4 Exch. 478. 

M. Lloyd, as amicus curiae, cited a case of Rankin v. We- 
guelin, referred to in Chitty on Bills, (9th edit.,) 3, very sim- 
ilar to the present, which decided that bills of exchange not 
indorsed, might be the subject of a valid donatio mortis causd. 

The Master of the Rolls.—The question in this case is, 
whether a good donatio mortis caus@ was made by the testa- 
trix of two drafts which were payable to her own order, she 
not having indorsed them. It is solely a question whether 
a donutio mortis causé be good, provided there be something 
more to be done by the person who dies. The state of the 
authorities is not, by any means, satisfactory. The earlier 
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authorities point out very distinctly that where there is 
anything to be done, it is not a good gift. The cases of 
Miller vy. Miller and Ward v. Turner, before Lord Hardwicke, 
seem to point in the same direction. Lord Hardwicke 
extended it to the case of a bond, although there it was 
necessary to be sued for in the name of the executors, but 
said that he would not go further. In Duffield v. Elwes, Sir 
John Leach laid down an intelligible principle, namely, that 
the same principle which applies to a voluntary gift during 
the lifetime of the testator applies to this subject; and that, 
if there were something more to be done by the testator or 
deceased person, which this court would not have com- 
pelled him to do during his lifetime, it cannot be a good 
donatio mortis causi. When that case came before Lord 
Eldon, he arrived at the opposite conclusion, although it 
does not seem that he intended to overrule the former de- 
cision. In that state of the authorities, it becomes ex- 
tremely embarrassing and difficult to ascertain what is the 
state of the law. I have gone through the cases with a 
great deal of care, and I find some notes of mine upon the 
subject. Mr. Lloyd, in the course of his argument, referred 
me to the case of Rankin v. Weguelin, which is not re- 
ported, but which is to be found in Mr. Chitty’s book upon 
Bills. I think that is an extremely important case; the 
more so,as Mr. Chitty expressly states, that it was the case 
of a bill payable to order. At my request, the registrar’s 
book was examined, and it fully bears out the conclusion 
which Mr. Chitty states in his work. It is unfortunate that 
the case was not reported, for it is extremely desirable that 
there should be no mistake upon the subject. By the kind- 
ness of Mr. Southgate I have been furnished with an exact 
account of the entry in the registrar’s book, and of the facts 
of the case. It appears they were bills of exchange drawn 
upon the East India Company, and accepted in favor of 
Lieut. Col. Weguelin, or order. Of course they required 
his indorsement. It does not appear that they were in- 
dorsed, but he gave them to his wife. The court deter- 
mined that it was a good donatio mortis causd. That the 
point was argued, there is no doubt: for it was upon three 
bills amounting to £300. The master’s report included 
the bills among the outstanding personal estate, therefore 
negativing a donatio mortis causd. Mrs. Weguelin excepted 
to that report; it is clear, therefore, it was a contested mat- 
27 
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ter. The exception was allowed, and a declaration made 
that the gift was a good donatio mortis causd. It appears 
that there were four affidavits, which were read, and that 
Mr. Bickersteth opened the exceptions, and Mr. Pember- 
ton argued in favor of the master’s report. The court took 
time to consider; and, after referring to the master, judg- 
ment was given, I presume by Sir John Leach, on the 14th 
June, 1832, the exceptions having been heard on the 7th 
June. He made a declaration that it was a good donatio 
mortis causd. It is, therefore, a case precisely in point; and 
as Sir John Leach had decided Duffield v. Elwes, and that 
had been overruled by the H. of L., he must be considered 
to have taken an interest in the subject. He having, 
according to Mr. Chitty’s Report, determined that the case 
of Duffield v. Elwes, had settled this question, 1 am bound 
by his decision, and I must say that it is a much more 
healthy state of the law, that the question, whether it is a 
good gift, should not depend upon a mere technicality ; that 
is, whether a deceased person has actually written his name 
upon the back of a bill, where he intended the donee to 
have the full benefit of it. I must, therefore, make a decla- 
ration that it is a good donatio mortis causa. 


MISCELLANEOUS INTELLIGENCE. 


RESIGNATION OF CurEeF Justice Suaw.— On the 21st of August, 
1860, Chief Justice Shaw sent to Governor Banks his resignation of the 
office of Chief Justice of the Supreme Judicial Court of the Common- 
wealth of Massachusetts. The immediate occurrence of his resignation 
was, we think, prior to the announcement at the beginning of the month 
of his intention to resign, generally unexpected. A tew years since, dur- 
ing a short period of illness, the prospect that the State would lose his 
eminent services, appeared near, but, as he was soon again at his accus- 
tomed labors, with his health restored and his vigor established, the hope was 
renewed that the Commonwealth and the world might long enjoy the benefit 
of his judicial labors. But no one can reasonably object to his withdrawal 
now from his arduous toil. By his thirty years of judicial service of unsur- 
passed ability, fidelity, learning, and usefulness, and of unquestioned integrity 
and impartiality, he has well earned exemption from further duty. He re- 
tires from the bench with the entire respect and favorable regard of the 
profession and the people, and carries with him their wishes, hopes, and 
prayers, that his life may be long spared, and that the rest of his days may 


1 We find, upon inquiry at the State House, that Chief Justice Shaw was appointed 
August 31, 1830, and that his qualification bears the same date. 
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pass peacefully and happily. “May he long live to be an example to the 
young to seek for eminence by early and untiring industry, to encourage 
all to perseverance in the way of duty, and to diffuse the light and joy of 
a serene old age, amongst all those who may be still privileged to enjoy his 
society.” 

We add the Chief Justice’s letter of resignation, and the resolves of the 
Executive Council thereon. 


His Excellency Gov. Banks. Boston, Aug. 21, 1860. 
Sir: I hereby resign the office of Chief Justice of the Supreme Judicial 
Court of the Commonwealth of Massachusetts, which I have the honor to 
hold. I am, sir, with the highest respect, 
And ever faithfully your obt. serv't, 
LEMUEL SHAW. 


This was referred to a Committee of the Executive Council, who on the 
23d August reported the following resolves, which were accepted. 


Resolved, That His Excellency the Governor be requested to express 
to Chief Justice Shaw the regrets of the Council that he has deemed it 
necessary to terminate his long and honorable official connection with the 
Supreme Judicial Court, as its Chief’ Justice, by a surrender of his com- 
mission; and to make their acknowledgments, and, so far as they may be 
authorized as representatives in part of the Executive branch of the Gov- 
ernment, to acknowledge on behalf of the people of the Commonwealth, 
their appreciation of the unblemished integrity, great learning, and assid- 
uous industry which for a full period of thirty years bave distinguished his 
official career as Chief Justice, and given pre-eminence in other States, 
as in our own, to the judicial decisions of this Commonwealth. 

Resolved, That the resignation of Chief Justice Shaw be, and hereby 
is, accepted; and that his communication, with the foregoing resolution, 
be entered upon the records of the Council. 

ELIPHALET TRASK, 
JACOB SLEEPER, 
JAMES M. SuurTe, 
Cuas. F. Swirt. 





CONGRESSIONAL LeGIsLATION.— [Continued from page 253.] The 
third section of the act of 1838, chap. 182, which subdivided the northern 
district of the State of New York into three divisions, for the trial of 
issues of fact, is repealed by chapter 7. The times for holding the 
federal district courts in the northern district of Alabama, are changed 
by chapter 85: in the northern district of Florida, by chapter 187; in 
Oregon, by chapter 186; and additional terms of the civil and district 
courts in Kentucky, are established by chapter 130. The jurisdiction of 
the federal district courts in California, in regard to the survey and loca- 
tion of confirmed private land claims, is defined and regulated by chapter 
128; and an addition is therein made to the salary of the judge in both 
the northern and southern districts. 

The improved mode of addressing newspapers and periodicals by indicat- 
ing by figures or otherwise the date of the expiration of the subscription 
is legalized by chapter 11, which provides that the second clause of the act 
of 1852, chap. 98, § 3, establishing the rates of postage on printed matter, 
shall be so modified as to read thus: “‘ There shall be no word or commu- 
nication printed on the same after its publication, or upon the cover or 
wrapper thereof, nor any writing nor mark upon it, nor upon the cover or 
wrapper thereof, except the name, the date when the subscription expires, 
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and the address of the person to whom it is to be sent.” The words in 
italics show the modification of the former act. Chapter 13 also intro- 
duces another improvement in the machinery of the post-office depart- 
ment. IHlereafter, if the writer of a letter desires that it shall be returned 
to him after a certain time, if it is not called for within that time, be can 
have it so done by writing his address upon the letter, and indorsing 
thereon a request that it shall be so returned. And whenever the writer 
of any letter indorses his or her name and place of residence thereon, if 
it remains uncalled for at the office to which it is directed for thirty days, 
Tt will be returned by mail to the writer. 

By sect. 2 of chapter 131, the charge for the delivery of letters by car- 
riers is not to exceed one cent each; and the whole is to be paid the car- 
riers for their services. The same section provides that the postmaster- 
general may establish boxes for the delivery of letters at the outside sta- 
tions in the suburbs of cities, if it can be done without loss to the depart- 
ment, or injury to the service. 

It may not be out of place to add here that by sect. 5 of chapter 1, the 
printing of the post-office blanks is hereafter to be let out by contract to 
the lowest bidder. The appropriations for the service of the post-office 
department, made at the last session of Congress, amount to the enormous 
sum of over forty-three millions of dollars. It should be recollected, 
however, that at the previous session of Congress, the post-office appro- 
priation bill failed of its passage, and these appropriations are for the two 
years, ending June 30, 1859, and June 30, 1860. ‘The expenditures for 
the year ending June 30, 1858, were $12,723,000; 1855, $9,970,000 ; 
1850, $5,213,000. 

In chapter 135, Congress recognized the increased and increasing power 
of Sardinia, by making the embassy to that government of the highest 
grade, and authorizing the appointment of an envoy extraordinary, and 
minister plenipotentiary to that power, with a secretary of legation. 

Chapter 164 provides for the punishment, by fine or imprisonment, or 
both, of any federal marshal, or deputy marshal, or other ministerial officer, 
who shall voluntarily suffer the escape of any prisoner in his custody under 
any federal process. Chapter 180 authorizes the borrowing of not over 
$21,000,000, and to issue stock therefor, to run, for not less than ten years, 
nor over twenty, and at a rate of interest of not over six per cent. Cou- 
pons for the semiannual interest will be attached to the certificates of 
stock when required. 

Although the project of a railroad to the Pacific failed of success, pro- 
vision was made to facilitate communication between the Atlantic and 
Pacific States, by electric telegraph. By chapter 137, the secretary of 
the treasury is directed to advertise for sealed proposals, (to be received 
for sixty days after the passage of the act, [June 16.] and the fulfilment 
thereof to be guaranteed by responsible parties, as in mail contracts,) for 
the use, by the Government, for ten years, of a line or lines of magnetic 
telegraph, to be constructed within two years from July 31, 1860, from 
some point or points on the west line cf the State of Missouri, by such 
route or routes, as the contractors may select, to San Francisco, California; 
the lines at the points in Missouri, are to be connected by telegraph with 
the cities in the Atlantic, southern, and western States. The contract 
must be awarded to the lowest responsible bidder, provided the bid does 
not require from the United States the payment of over $40,000 a year. 
The contract shall not be made until the line is in actual operation, and 
payments under it shall cease when the contractors fail to comply with 
their contracts. The contractors may use such unoccupied public lands as 
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may be necessary for the right of way, and for establishing stations; the 
stations not to average a less distance apart than fifteen miles, and not to 
occupy more than one quarter section of land each. " ; 
The government is to have priority in sending despatches. With this 
exception, the line must be open to all citizens, upon payment of the 
regular charges, and telegrams be transmitted in the order of their recep- 
tion. The charges shall not exceed three dollars for a single despatch of 
ten words, with the proportionate deductions upon dispatches of greater 
length. If at the rate paid for the telegrams of individuals, the govern- 
ment matter would exceed $40,000, the secretary of the treasury shall 
certify the amount of the excess to Congress. The use of the line is to 


be free for scientific purposes, to the Coast Survey, Smithsonian Institution, 


and National Observatory. 

The Government reserves the right to connect lines from any of its mili- 
tary posts with this line, and the contractors are authorized to construct a 
branch line to Oregon. The act confers no exclusive privileges on the 
contractors; and Congress can at any time alter or amend it. 

By chapter 204, notaries public in the District of Columbia are author- 
ized to take acknowledgments of deeds with the same effect as if taken 
before justices of the peace of the district. Tardy justice is done to the 
officers of the navy by chapter 67, increasing their pay. By chapter 181, 
§ 3, the officers heretofore called “ pursers” are to be styled “ pay- 
masters.” 

We have noted already the change made in the mode of printing 
the post-oflice blanks. The joint resolution of June 23, 1860, (No. 
25.) in relation to the public printing, puts the whole subject upon a new 
foundation. The Government itself establishes an office for doing the 
printing and binding, procuring the necessary buildings, machinery, &c., 
therefor, and employing the requisite compositors, proot-readers, &c. All 
the printing and binding, of either house of Congress, or of the executive, 
or judicial departments of Government, must be executed in this office on 
and after March 4, 1860. The paper for Congressional documents is to 
weigh not less than fifty pounds to the ream of five hundred sheets, of 
twenty-four by thirty-eight inches : — and all paper for the public printing 
must be purchased of the lowest bidder, after advertising for proposals. 
Any collusion of the Superintendent of publie printing with any bidder, 
with intent to defraud the United States, will work a forfeiture of his 
office, and subject him to a fine of $3,000, and imprisonment in the peni- 
tentiary, of not less than three, nor over seven years. 

The prices for the public printing, established by the act of 1852, chap. 
91, (10 Stat. at Large, 30,) are reduced forty per cent., by the joint reso- 
lution of June 25, 1860, (No. 27.) 


MANSLAUGHTER BY A SCHOOLMASTER.— Much interest has been 
manifested in England of late, in the trial of Thomas Hopley, before Lord 
Chief Justice. Cockburn at Lewes, July 23, upon a charge of the man- 
slaughter of Reginald Channell Cancellor, one of his pupils. It appeared 
from the evidence that the prisoner kept a private school, was a man of some 
standing, and had considerable reputation asa teacher. The deceased was 
about fifteen years of age, and had been at this school some months pre- 
vious to his death. He was rather an obstinate boy, a spoiled child, and 
would not readily do what he was told. He was backward in his studies 
especially in arithmetic. At this time, for some deficiency in his lessons, 
the boy was whipped with such terrible severity as to cause his death. 
The boy died on the 21st of April. In consequence of rumors that 
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were afloat, the friends of the deceased had an inquest and a post-mortem 
examination on the 28th of April. And there was a subsequent examina- 
tion at the instance of the prisoner on the 11th of May. 

At the trial, a nursemaid in the house testified that she slept in the 
room next to Master Cancellor. About ten o’clock at night, she heard the 
sound of Mr. Hopley beating some one in the pupil-room. The beating 
continued until she went to sleep. She woke again at twelve, and heard 
Mr. Hopley and Master Cancellor coming up stairs, and the prisoner ap- 
emg to be pushing him up. When they got into the bedroom of the 

y, Hopley shut the door and went down stairs, but returned directly 
afterwards and began beating the boy again, and continued at intervals for 
some time. She heard Hopley say, “ Now, do, there is a dear good boy,” 
but not while he was beating him. She also heard him say “and four,” as 
though he were teaching him a lesson. The boy was screaming and cry- 
ing while he was being beaten, but all of a sudden there was a complete 
stillness in the room, and about ten minutes after, a dashing of water was 
heard, and the sound of the water-tap, and frequent steps up and down 
stairs. In the morning she went into the boy’s room, and saw marks of 
blood in many places, on the hearthstone, floor, bath, and on the 
clothes of the deceased, and it appeared as if a good deal had been wiped 
up. 

The housemaid testified to the same effect, and also that, a few days 
after, she found the stick and rope (produced in court) in Hopley’s study. 
There were marks of blood upon them. The rope was an ordinary skip- 
ping rope, and the stick was a good-sized ordinary walking-stick. The 
surgeon who made the post morfem examination of the deceased testified 
that when he first saw the body it was completely covered, so that no part 
but the face was visible. There were kid gloves on the hands, and the 
legs and feet were covered with apparently men’s stockings, which reached 
half way up the thighs. Upon removing the coverings and examining the 
body, he discovered that the legs and arms were of a dark lurid color, and 
swollen from extravasated blood. He cut through the skin, and then as- 
certained that there was a very large quantity of blood extravasated into 
the cellular membranes underneath. Under the skin of the palm of one 
of the hands there was extravasated blood three quarters of an inch in 
thickness, and the cellular membranes under the skin of the thighs were 
reduced to a perfect jelly, and in fact were all torn to pieces and lacerated 
by the blows that had been inflicted. The injuries must have been in- 
flected by some heavy, blunt weapon, and the stick that had been produced 
was an instrament calculated to inflict such injuries. The rope, in his 
opinion, was calculated to make these bruises, and the stick to produce the 
lacerations to which he had referred. The head of the deceased was large, 
and exhibited the appearance of his having suffered from water on the 
brain, and this turned out to be the case when the head was opened. This 
condition of the brain would account for the deceased being of defective 
intelligence. He was satisfied that considerable violence had been 
used, and that death was caused by a shock to the nervous system, 
and by the large quantity of blood extravasated into the cellular mem- 
branes. No testimony was offered by the defence. After “a most elo- 
quent and powerful address to the jury for the prisoner,” by Sergeant Bal- 
lantine, and a summing up by the court, the jury almost immediately 
returned a verdict of guilty. The Lord Chief Justice then addressed the 
prisoner, and after commenting upon the brutal character of the offence 
of which he had been convicted, sentenced him to be kept in penal servi- 
tude for four years. 
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EnGuisu Law AuTHORS AND REPORTERS RECENTLY DECEASED. — 
In our number for June last, we gave obituary notices of two well- 
known English law authors, Thomas Jarman, and Baron Watson, who 
died since the beginning of the year. Within the same period have parsed 
away other law authors and reporters, whose names and works are known 
to the profession in this country. One of these, Sir Fort inatus Dwarris, 
Knt., expired in London, on the 20th of May last. He was bern at 
Warwick in 1786; was educated at Rugby, and graduated at University 
College, Oxford, in 1808. On leaving college, he entered as a student in 
Lincoln’s Inn, by which society he was called tothe barin 1811. He 
subsequently joined the society of the Middle Temple, where he became 
bencher in 1850. He filled the office of treasurer in 1859, and then laid 
the foundation stone of the new library now being erected in the Middle 
Temple Gardens. He was formerly colonial law commissioner, and _re- 
ceived the honor of knighthood on the passing of an act of Parliament for 
the reform of the colonial court, founded upon the report of the commis- 
sioner. Among other literary productions, he was the author of a work 
entitied “ A New Theory as to Junius,” which at the time of its appearance 
excited considerable interest. He is known to lawyers, by his treatise on 
statutes, their rules of construction, and the proper boundaries of legislation 
and judicial interpretation. It is a work of much merit, and is an author- 
ity upon the construction of statutes, as well as in reference to the practice 
of Parliament. The first edition was published in London in 1830, and a 
second edition, revised and enlarged, appeared in 1847. The treatise may 
be found in vol. 9 of the Law Lisrany published in Philadelphia, in 
1835. 

Chancellor Kent in his commentaries, (vol. 1, p. 469, n.) says: “ The 
best digest that I have seen of the rules and of the examples in the English 
law concerning the construction of statutes, is to be found in Dwarris’s 
‘General Treatise on Statutes,’ London, 1830, and published since the 
first edition of these commentaries. ‘The rules are illustrated by cases 
drawn from the whole body of the reports, ancient and modern, in a full 
and satisfactory manner. See Dwarris, c. 12 and 13, from p. 688 to 780. 
Mr. Dwarris has added to his work an excellent statutory history of the 
English law, from Magna Charta down to the end of the reign of George 
IV. It is a running commentary on the principal statutes, in which Lord 
Coke’s celebrated exposition of the statutes in his Second Institute, 
as far as it extends, is essentially incorporated.” 

At the time of his death, he held the appointments of a Master of the 
Court of Queen’s Bench, and of Recorder of Newcastle-under-Tyne. 

F. Augustus CarrinGTon, Esq., F. A. S.— This well-known re- 
porter died July 30th, in the 58th year of his age. He was called to the 
bar in February, 1823, when he joined the Oxford Circuit. The first 
series of his reports appeared in 1825. ‘They were reports of cases at 
nisi prius in the king’s bench and common pleas, and were continued by 
him and his associate editor Mr. Payne until 1841, when they were discon- 
tinued. This set consists of nine volumes. In 1843, in conjunction with 
Mr. Marshman, he brought out a second series, in the Queen’s Bench, Com- 
mon Pleas, and Exchequer. This, however, consisted of but one volume. 
In 1845, he commenced a third series, in connection with Mr. Kirwan, 
consisting of two volumes, and parts one, two, and three of the third. 

JELINGER Cookson Symons, Esg.— This gentleman, distinguished 
not only as a lawyer and scholar, but as one of the chief leaders of the 
educational and reformatory movements that have marked England in the 
middle of the nineteenth century, died in Worcestershire, England, in 
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April last. He was born in 1809, graduated at Corpus Christi College, 
Cambridge, in 1831, and was called to the bar in the Middle Temple in 
1843. In 1846, in connection with Mr. R. G. Welford, he published a 
volume of “ Reports on cases in the Law of Real Property.” He was the 
editor of the Law Magazine for several years prior to its union with the 
Law Review. In 1847, he was appointed one of Her Majesty’s inspectors 
of schools, and held the office until his death. The Law Times of April 
14, 1860, contains a list of his publications, twenty in number, extracted 
from the catalogue of the British Museum, not including, however, the 
cases on real property above referred to. 

Wittiam Wixxs, Esq. This distinguished author of the “ Essay on 
the principles of circumstantial evidence, illustrated by numerous cases,” 
died in England, in April last. He was formerly a solicitor of eminence 
near Birmingham, and was for the latter part of his life an active magis- 
trate for the county of Warwick. His treatise on circumstantial evidence 
is one of the ablest expositions of that subject, if not the ablest. It is 

hilosophical, logical, and acute. It has passed through several editions 
in England, and in 1853 was published in this country, at Philadelphia. 

ANDREW Amos, Esq.—This gentleman, the author with Joseph Ferard, 
of a treatise on “ ‘The Law of Fixtures and other property, partaking both 
of a real and personal nature, &c.” died in Cambridge, England, May 18, 
1860, aged 66. Tle was born in 1794, was educated at Eton, graduated .t 
Trinity College, Cambridge in 1813, as fifth wrangler, Sir John Herschel 
being the senior. He was subsequently elected fel ow, and held for many 
years the auditorship of the estates belonging to bis college. In 1818, he 
was called to the bar at Lincoln’s Inn, and for some five years rode the 
midland Circuit. He was at different times Recorder of Oxford, and Not- 
tingham and Banbury, and was one of the commissioners for the amend- 
ment of the criminal law. He succeeded Lord Macaulay as legal mem- 
ber of the Supreme Council of India. Soon after his return to England, 
he became professor of law in the University of London, and for the last 
few vears of his life held the Downing professorship of common law in 
the University of Cambridge. 


LAWYERS AND JupGES IN Prussta.— The Solicitors’ Journal and 
Reporter fur June 30, 1860, has the following from a member of the 
English bar, then resident in Berlin, concerning lawyers and judges in 
Prussia. 

* There is no distinction here between barristers and attorneys, except, 
I believe, in the Rhine provinces, where the French system is followed. 
The whole proceedings in a suit are conducted by one man,— the rechtsan- 
bath or advocate, who gives his advice, arranges the pleadings and argues 
the case in court. To enable a man to practise as rechtsanbath, he must 
have passed his examination at one of the universities, (there are five in 
Prussia,) in all of which law is taught. After that he has three successive 
grades to pass through, — as auscultator, referendarius, and assessor; to 
arrive at each of which he has to undergo a legal examination. These 
terms have no very defined meaning, I believe, bat mark only the student’s 
progressive steps towards attaining the rank of advocate. This process 
occupies him for about five years after quitting the university, during a 
portion of which time he is attached to one of the district courts which 
are spread over the kingdom, (not like our county courts, but deciding 
causes of every nature and magnitude,) acting as a sort of clerk to the 
judge, but without receiving any salary, and simply to enable him to ac- 
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quire a knowledge of his profession. A certain portion of these five years 
is also spent in the chambers of an advocate. 

“When the student has passed the third stage, he is then qualified to 
practise as a lawyer and advocate, and he is assigned by the minister of 
Justice to some particular district court in the country, to practise in, «. ¢., 
as soon as a vacancy occurs, for the number of advocates in each court is 
limited ; an advocate, too, can only practise in his own court. After the 
lapse perhaps of five or six years, he may get appointed to town practice ; 
but there are no honors in store for a successful practitioner, as with us. 
The judges are not selected from the advocates, but when the student has 
passed his third examination, he is qualified to be made judge of a district 
court, from which he may rise after a time to the higher tribunals, the 
courts of appeal; so that, in fact, a student having obtained his qualifica- 
tion, decides whether he will practise as an advocate, or wait for an ap- 
pointment as judge. If he be a man of ability and with good connections, 
he selects the former, as the judges are very poorly paid. Indeed, the 
earnings of an advocate are, according to our standard, not very large ; 
for I am told that the most successful will not make more than £2,000 
a-year. The courts here have each a criminal and civil jurisdiction. The 
criminal cases are decided by a jury, the civil by the judge. Matters 
relating to contracts, wills, &c., are settled by notaries. 

“ When a student here has attained his qualification for rechtsanbath, he 
is considered eligible for and has but little difliculty in obtaining a place 
under the Government, should he choose to abandon the law. ‘There are 
no police magistrates unpaid. I have been into two of the courts, (crim- 
inal and civil,) accompanied by a rechtsanbath. There must be a major- 
ity of two thirds of the jurymen to condemn. If seven to six, the court 
gives its decision. I have a correction to make; on further inquiry, I find 
that advocates can practise in any court in criminal cases; and another, 
that advocates are assigned not toa particular court, but to a particular 
district, in which there is one principal court, and several subsidiary ones. 
There are two appeals, —to the chief court of the province, and then to 
the Ober Tribunal in Berlin. The appearance of the courts | saw does 
not give one a very high notion of the majesty of the law in this country. 
Neither were equal to one of our county courts. The lawyers are a 
dirty, common-looking set, and the judges certainly not better. The 
latter are wretchedly paid. Neither wear any costume. The army here 
swallows up nearly the whole of the revenue. It is really very diflicult to 
get exact information upon such matters. Police magistrates are, I under- 
stand, appointed from qualified students; though I am not clear that this 
is universally the case.” 


Tue Pore 1x Court 1x QueBec. — A scene of an unusual description 
oceurred in the Court of Queen's Bench in Quebee. Upon the Court 
meeting, an oil painting of Pius [X., in a large gold frame, was observed 
in the most conspicuous place in the court-hall, and within a few feet of 
the judges. While one of the members of the bar was addressing the 
Court, — then composed of Messrs. Lafontaine, Duval, and Mondelet (three 
French and Roman Catholic judges,) and but one judge of old-country 
extraction and a Protestant, Mr. Justice Aylwin, — the whole of the pro- 
ceedings of the Court were abruptly terminated by Mr. Justice Aylwin, 
who said, “ By what authority has that picture been placed there?” Re- 
ceiving no answer, he repeated the interrogatory in energetic language, 
and receiving no answer, he said that he would not sit there so long as the 
picture remained in that place. He accordingly left the bench, and there 
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being no quorum, the whole business of the court was stopped for the day. 
It appears that the picture was introduced into the courthouse with the 
permission of the three French judges.—Solicitor’s Journal and Reporter. 


Bripery tx ENGLAND. — A return to an order of the House of Lords, 
made on the motion of Lord Aveland, has been made of the number of 
members unseated for bribery and treating, distinguishing those unseated 
for treating only, for all the counties and boroughs of the United King- 
dom, during the last three Parliaments. From this it appears that in the 
Parliament beginning 1847-48, while no members were unseated for coun- 
ties for bribery or treating, 20 were unseated for boroughs, — namely, 8 
for treating, 6 for bribery, and 6 for bribery and treating. The number 
of members who, in the Parliament beginning 1852-53, lost their seats for 
boroughs was 31 ;— that is, three for treating, 11 for bribery, and 17 for 
bribery and treating. For the counties in that Parliament, the return was 
nil. In the Parliament beginning 1857, 6 borouga members were unseat- 
ed, — viz. 4 for bribery, and 2 for bribery and treating; none for treating 
only: and again the return was nil for the counties. The inference from 
these figures is, that bribery and treating had greatly increased in 1852- 
53, as compared with 1847-48, and that, on the other hand, they had sen- 
sibly diminished in 1857, contrasted with both the antecedent periods, and 
especially with that of 1852-53. A member of the present Parliament has 
been convicted of bribery and sentenced to fine and imprisonment. 


INSOLVENTS IN ENGLAND. — In the year 1859, 2,793 schedules were 
filed by imprisoned debtors preparatory to their appearance before the In- 
solvent Debtors’ Court. 2,694 came up for hearing during the year, of 
whom (according to the “Judicial Statistics”) 799 were heard by the 
Court in London, and 1,895 in the county courts. On the hearing, 2,104 
were discharged forthwith, and 412 were remanded for various periods. 
In the whole year dividends were paid upon only 196 estates. These 
estates realized £31,561, averaging £161 0s. 6d. each, but that sum was 
reduced by expenses of administration (£5,217, including allowance to 
insolvents) to £26,343 for dividend upon debts amounting to £206,607. 
The expenses of administration, therefore, averaged £26 12s. 5d. for each 
estate, and the sum left for dividend £134 8s. 1d. The dividends, where 
there were any, averaged £12 15s.per cent. In 36 cases during the year, 
debtors with £54,577 debt upon their schedules showed all to have been 
paid or released. But the Insolvent Debtors’ Court has also jurisdiction 
under the Protection Acts in the case of traders at large whose debts are 
under £300; and by these persons 2,820 schedules were filed during the 
rear. 2,717 such applicants appeared for hearing, 971 before the court 
in London, 1,746 before the county courts, which, therefore, do the great- 
er part of the insolvency business. On the hearing, 2,048 obtained a final 
order. Dividends were paid during the year on 492 estates, the sum 
realized being £18,793, which the expenses of administration and other 
payments reduced to £13,416 for dividend on debts amounting to £152,- 
557. Each of these 492 estates, therefore, realized on an average only 
£38 3s. 11d., and the net amount for dividend was but £27 5s.4d. There 
is no account of the aggregate amount of the debts entered in the schedules 
as owing by all the 5,523 insolvents of the year who came before the Insol- 
vent Debtors’ Courts, but from the data given it must have exceeded 
£5,000,000, and the net amount paid in dividends during the year was 
under £40,000. 


CorroRAL PUNISHMENT IN ENGLAND. —In the course of the last 
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three years corporal punishment has been inflicted in 852 instances in the 
prisons of England and Wales. Sometimes this punishment is inflicted 
by order of courts of justice, at the assizes and sessions, chiefly for steal- 
ing, but occasionally and not inappropriately for other offences, — such as 
assault with intent to commit a rape, and repeated desertion of wife and 
family, ieaving them chargeable to the parish. At other times the whip- 
ing is by order of the visiting justices for prison offences, which, besides 
insubordination and refusal to work, include such cases as attempts at 
suicide, breaking up all the cell furniture and setting fire to it, assaulting 
an officer and threatening to murder him. In most cases the punishment 
consists in a few lashes administered to a lad under age, but occasionally 
older men are whipped, and for serious offences the number extends to 
three or four dozen with the cat. In Dorset county prison it is stated that 
men of 20, 33, 46, and even one of 53, were flogged on the bare breech. 
These punishments were inflicted privately, but sometimes other prisoners 
are present for the sake of warning. In some of the cases where the whipping 
has been ordered by visiting justices, the offence is but vaguely described 
in the return as “ idleness,” and in one case “sleeping in the open air.” 
In Tiverton jail all the whippings were before the mayor. ‘The rod seems 
to be most required in the north; during the three years the visiting 
justices have applied it to eighty-four prisoners in the New Bailey, Salford, 
and to thirty-seven in the city jail, Manchester; the quarter sessions, to 
fifty-eight in Walton borough jail, and the petty sessions, to ninety-six in 
the borough prison of Neweastle-upon-Tyne. Altogether, 190 men and 
lads were flogged in Lancashire, ninety-nine in Northumberland, seventy- 
eight in Staffordshire, forty-eight in Cheshire; in Yorkshire but fifteen ; 
in Middlesex, Surrey, and Kent, together, 131; in Berks, Derbyshire, 
Dorset, Suffolk, Worcestershire, only five each; in Durham, Gloucester- 
shire, Essex, Notts, and Warwickshire, four each; in Beds, Bucks, Hants, 
Westmoreland, two; in Herefordshire and Cambridgeshire, one ; in Cum- 
berland and Monmouthshire, none. The differences are remarkable. In 
Scotland there have been about 150 juvenile offenders whipped by order 
of courts of justice, and in Edinburgh and Glasgow the magistrates have 
power to direct corporal punishment of such persons, “and this is fre- 
quently done.” In Ireland, the courts of assize and quarter sessions ordered 
forty-two lads to be flogged in 1857, thirteen in 1858, and eight in 1859. 


Tue CoLontes OF ENGLAND.— There are no less than 50 colonies 
belonging to the United Kingdom, viz:— South Australia, obtained by 
settlement in 1836; Western Australia, obtained by settlement in 1829; 
Antigua, obtained by settlement in 1632; Ascension, obtained by settle- 
ment in 1827; Barbadoes, obtained by settlement in 1625; Bermuda, 
obtained by settlement in 1609; the Bahamas, obtained by settlement in 
1629; Ceylon, obtained by capture in 1795; Canada (East and West) 
obtained by capture in 1759-60; the Cape of Good Hope, obtained by 
capture in 1806 ; Columbia, obtained by settlement in 1858; St. Christo- 
pher, obtained by settlement in 1623; Dominica, obtained by cession in 
1763; the Falkland Islands, obtained by settlement in 1842; Guiana, ob- 
tained by cession in 1803; Gambia, obtained by settlement in 1631; Gib- 
raltar, (military,) obtained by capture in 1704; Gold Coast, obtained by 
settlement in 1661; Grenada, obtained by cession in 1763; St: Helena, 
obtained by cession in 1673; Heligoland, obtained by cession in 1814 ; 
Honduras, obtained by cession in 1670, and settlement in 1742; Hong 
Kong, obtained by cession in 1842; the three Indian Presidencies, placed 
under the direct dominion of the crown in 1859; the Ionian Islands, ob- 
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tained by cession in 1814; Jamaica, obtained by capture in 1655 ; Labuan, 
obtained by cession in 1846 ; St. Lucia, obtained by capture in 1803 ; 

Malta, obtained by capture in 1800; the Mauritius, obtained by capture 
in 1810; Montserrat, obtained by settlement in 1602; Natal, obtained by 
settlement in 1824; New Brunswick, separated from Nova Scotia in 1784 ; 
Nova Scotia, obtained by settlement and capture ; Newfoundland, obtained 
by settlement in 1608 ; Nevis, obtained by settlement in 1628; New South 
Wales, obtained by settlement i in 1788; New Zealand, obtained by settle- 
ment in 1839; Prince Edward Island, obtained by settlement ; Queens- 
land, separated from New South Wales in 1859; Sierra Leone, obtained 
by settlement in 1787; Tasmania, obtained by settlement in 1804 ; ‘Tobago, 
obtained by cession in 1763; Trinidad, obtained by capture in 1797; 
Turks and Caicos Islands, formerly included in the Bahamas; St. Vincent, 

obtained by cession in 1763; Victoria, separated from New South W ales 
in 1850; and the Virgin Islands, obtained by settlement in 1666. 


Crime in IRELAND.—The assizes now (July, 1860) nearly over through- 
out Ireland are remarkable for the very considerable diminution of crime. 
In the county of Antrim, one of the largest in Ireland, there were only three 
custody cases. Mr. Justice Fitzgerald said: “ That presents the whole of 
the custody cases in a county suc ‘h as this, so large in geographical extent, 
and presenting a population second only to the county of Cork. inc luding 
also as it does within it the great borough of Belfast. Among those cases 
there is not one which would require from me any special “observation ; 
they are of the ordinary character.” The learned judge very properly 
called attention to the Party Processions Act, and urged the grand jury to 
unite vigorously with the authorities in putting down these processions, — 
provocative as they nearly always are of party riots. But the exceptional 
nature of these crimes, — arising from old party feuds not quite dead, — 
is shown very clearly by the state of the calendar laid before the court. 
The other counties of Ireland where assizes have been already held, show 
gratifying results similar in kind. In Armagh, disgraced the other day by 
the Lurgan riots, the calendar, — not including, of course, these ve ry re- 
cent offences, — was so light as to simply give the judge the pleasant task 
of congratulating the grand j jury. In Monaghan, another northern county, 
Judge “Ball had to announce to the grand jury that “there were but two 
prisoners, and those for petty larcenies.” At the Roscommon assizes there 
were only seven for trial, and the heaviest of these was a case of man- 
slaughter arising out of a drunken fray ; the whole of the cases were dis- 
posed of in half a day. In Clare, Judge Hayes announced only four 

risoners for trial, and only one serious case among them. In Meath, the 
rd Chief Justice said, * The calendar is perfectly free from agrarian 
crime.” In Limerick, Baron Fitzgerald, addressing the county grand 


jury said, “It is very gratifying to find that in such an extensive county 


there were only seven cases for trial, and only one of magnitude.” At 
the city of Limerick assizes there was no criminal business, and Judge 
Hayes received a present of “ white gloves,” from the high sheriff. At 
Wexford, Mr. Justice O’Brien had a light task; he had only “a few 
words ” to address to the grand jury, and though the only two cases were 
both technically manslaughter, one was in fact more like a police case of 
furious driving. Mr. Justice Keogh told the King’s County grand jury 
that “‘ no crime had been committed since the last assizes,” and there were 
but four bills sent up, old cases remaining over. In Westmeath, the same 
judge again congratulated a grand jury, and declared that “there never 
was so little agrarian outrage in the county.” In the extensive county of 
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Down, Judge Ball found that “substantially the cases on the calendar 
were reduced to three.” In Wicklow, the Lord Chief Baron said, “ the 
calendar is very light, and there are only two cases, neither of which will 
take much time.” In Leitrim, Mr. Serjeant Howley told the grand jury 
that “there were only two cases, the most important of which was a 
charge of maliciously killing a goat,” and the learned serjeant added, * I 
am bound to congratulate you on the very peaceful state of your country, 
which is a credit to you, gentlemen.” We might add to these extracts, 
but we have given enough. This foujours perdrix of congratulations may 
tire our readers, but it “ points the moral ” that the great body of the Irish 
people is engaged in peaceful industry, and that the noisy rascals who 
break one another’s heads in the north, or emigrate from the south to do 
the same thing in Rome, are but the accidental offscourings and outcasts 
who arise in all communities. 


Western AvustTRALIA.—The only colony which now receives convicts 
from England is Western Australia. Five thousand four hundred and sixty- 
five have been sent there in the course of the last ten years, at an expen- 
diture of 987,573/., if we include 97,331/., granted by Parliament for 
sending free people in consideration of the convicts being taken. The 
convict expenditure last year was 82,484/.; it is diminishing in conse- 
quence of the diminishing number of convicts sent out. Last year we 
sent but 224; but the number of convicts in the colony at the end of that 
year was 2,662, in a population of 14,837. Nearly two thirds of the con- 
victs have tickets of leave, and are in private service for wages. The 
colony could absorb a greater number of convicts. During the year 1859, 
829 free emigrants arrived in Western Australia. The number sent by 
the Ilome Government was 432,— 124 males and 308 females; it is stated 
that these emigrants have given great satisfaction in the colony. 


JupiciaAL Statistics. — At the International Statistical Congress, 
held in London in July last, Lord Brougham reported from the first 
section on “Judicial Statistics.” His Lordship referred to the great 
interest he had always shown on this subject, both in Parliament and 
elsewhere. In accurate statistics of our courts of law, he said we were 
far behind the French. Without such statistics it was impossible to 
tell whether the operations of a particular court were prejudicial or 
otherwise. A great change was made in the Bankruptey Court in 1831, 
which was no doubt a great benefit; but still statistical experience 
was necessary to enable the Attorney General to arrive at the con- 
clusion that further remedies were still required. His Lordship regretted 
that in consequence of delays and debates on far less important subjects, 
the bill he alluded to had been withdrawn. The establishment of local 
judicature also required extension ; but nothing could be done in this di- 
rection without accurate judicial statistics. These statistics would convert 
legislation into an inductive science, otherwise it could not be a science at 
all. The session had arrived at some very important conclusions as to the 
best method of obtaining and tabulating judicial statistics, and the extra 
expense which their collection would entail. His Lordship thanked the 
foreign delegates for the great assistance they had given in drawing up 
these propositions, and invited them to attend the Congress on Social 
Science, to be held in Glasgow. 


France. — The Paris bar is about to uphold its perfect independence 
of government by electing the opposition orator, Jules Favre, to the dig- 
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nity of Betonnier, or leader of the profession, an office held by rotation, 
and involving high responsibility. 

Russta. — By a return which has been to the Minister of Justice at St. 
Petersburgh, for the year 1858, it appears that the total number of per- 
sons tried throughout the Russian empire amounted, in that year, to 
404,707, of whom 75,378 were still in prison, and the rest at liberty. 
Of the above number, 70,663 were condemned to punishments involving 
the loss of civil rights; 1,764 were sentenced to hard labor, and 3,960 
banished to distant governments. Among the convicts condemned to the 
loss of prerogative belonging to their class were 23 hereditary nobles, 39 
enjoying personal nobility, ‘32 ecclesiastics, 6 merchants, and 5,634 indi- 
viduals belonging to various classes. 


Tue Law’s Uncertainty. — A remarkable instance of the uncer- 
tainties of litigation has been afforded in the case of Billiter v. Assignees of 
Young, just decided by the House of Lords. It was an action of trover 
by the assignees of an insolvent to recover the value of gooods sold by the 
defendant under a fi. fa., issued upon a warrant of attorney that was 
alleged to be a fraudulent preference under sect. 59 of the Insolvent Act ; 
and the question was, whether trover is maintainable where the goods 
were converted before the vesting order. 

The action was tried before Coleridge, J., at the spring assizes in 1853, 
and the litigation has continued ever since; that is to say, for a period of 
seven years. 

Coleridge, J., held that the action was maintainable, and directed a ver- 
dict for the assignees. 

A bill of exceptions was tendered, and the case came before the court 
of error, which was divided upon the question; the Chief Baron Platt and 
Martin, BB., holding the aflirmative (that the action was maintainable), 
and Parke, B., and Williams and Crowder, JJ., asserting the negative. 

The court being thus equally divided, the case was argued before a ful- 
ler bench, and again there was a conflict of opinion. For the affirmative 
were Jervis, C. B., Alderson and Martin, BB.; and Maule and Cresswell, 
JJ.; for the negative, Parke, B., and Williams and Crowder, JJ. 

The case was then taken to the House of Lords, who called the judges 
to their aid. All the law lords, viz., Campbell, C., Wensleydale, Chelms- 
ford, Brougham, and Cranworth, were for the negative, and the judges 
who advised them were divided; Pollock, C. B., and Channell, B., being 
for the aflirmative, and Wightman, Williams, and Crompton, JJ., for the 
negative ; which was thus at last finally determined. 

Upon this seemingly simple, and certainly not very important question, 
the opinions have been taken of no less than nineteen judges, who were 
thus divided in their views :— 

For the affirmative, that trover could be maintained, 9. Jervis, Pollock, 
Coleridge, Martin, Anderson, Maule, Creswell, Channell, Platt. 

For the negative, that trover could not be maintained, 10. Parke, Wil- 
liams, Crowder, Wightman, Crompton, Blackburn, (/aw lords.) Campbell, 
C., Chelmsford, Cranworth, Brougham. 

The result is, that a venire de novo is directed, and the whole case may 
be tried over again, some other points raised, and another seven years con- 
sumed in like manner. 

We adduce it simply asa legal curiosity. No human intelligence could 
so frame laws as to prevent doubts as to their interpretation, or anticipate 
the infinite combinations of facts to which they are to be applied. 


























Notices of New Publications. 319 
NOTICES OF NEW PUBLICATIONS. 


Tur Law or Sates or Personat Property. By Francis Iil- 
liard, author of “ The law of venders and purchasers of real property ;” 
“ The law of torts, &c.” Second edition, greatly enlarged and improved, 
one vol. pp. 515. Philadelphia: T. & J. W. Johnson & Co., Law Book- 
sellers and Publishers, No. 535 Chestnut Street. 1860. 

The first edition of this work was published in 1841. Since that time 
Mr. Hilliard has acquired a large experience and an extended reputation 
as a writer of law books, by the various valuable works that he has given 
to the public. To the preparation of the present edition of his * Law 
of Sales of Personal Property,” he has brought that practical knowledge 
and the patient research and indefatigable industry which have charac- 
terized all his labors. ‘The work, though in name a republication, is sub- 
stantially a new book ; being essentially changed in plan and arrangement 
from the former edition; and greatly enlarged, and adapted to the present 
time, by the citation of all the recent English and American decisions 
upon the subject treated of. In making these citations, he has not satisfied 
himself with merely giving the names of the cases, and where they may 
be found, but has generally made such an abstract of them, and stated 
the facts so fully, that whoever consults the book on any particular point, 
can find whether the cases cited are authorities for him. The principal 
being stated in the text, and the authorities given at considerable length 
in the note, the volume combines the advantages of the text-book of the 
digest. 

We commend the book heartily to the profession as a valuable aid to 
them in their labors. The subject, as the author states in his preface, “ is 
second in importance to none in the law; inasmuch as the buying and 
selling of personal property is the occupation, which, more than all others, 
creates, or constitutes the activity of human society.” 


Tue Excnequer Reports. Reports of Cases argued and determined 
in the Courts of Exchequer and Exchequer Chamber. Vol. IV. (pp. 
904,) Hilary Term, 22 Vict. to Trinity Vacation, 23 Vict. Both inclu- 
sive. By E. T. Hurtsrone and J. P. Norman, of the Inner Temple, 
Barristers at Law. With additional Cases decided during the same 
period, selected from the contemporancous reports. With References 
to Decisions in the American Courts. Henry Wharton, Esq. Editor. 
Philadelphia, T. & J. W. Johnson & Co., Law Booksellers. 1860. 
Upon the consolidation in January, 1859, of the Law and Equity Re- 

ports, published in Boston with the Common Law and Exchequer Reports, 
published in Philadelphia, the publishers of the last-named Reports com- 
menced a new series of reports of the common law courts in England, 
including the Queen’s Bench, Common Pleas, and Exchequer cases, with 
notes, by the accomplished American editor, Henry Wharton, Esq., 
adding, in an Appendix to each volume, reports of all cases decided by 
the House of Lords on appeal from either of these courts. These they 
furnish to the profession at the low price of $250 a volume. 

The volume before us is the fourth of the series of Exchequer Reports, 
and contains about one hundred and twenty-five cases, upon the various 
subjects ordinarily found in such a volume. The notes to several of the 
cases are full, and neatly written, embodying the American law on the 
different points. The index also appears to be full, and to furnish a ser- 
viceable guide to the contents of the volume. Although the volume is 
given at the low price named above, the publishers have given us a large 
book of over nine hundred pages 
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NEW PUBLICATIONS RECEIVED. 


Tue Statutes AT LARGE AND TREATIES OF THE UNITED STATES 
OF AMERICA, PASSED AT THE FIRST SESSION OF THE THIRTY-SIXTH 
ConGREss: 1859-1860. Carefully collated with the originals at Wash- 
ington. Edited by George P. Sanger, Counsellor at Law. To be con- 
tinued annually. One volume, 8vo, pp. 298. Boston: Little, Brown & 























Co., Publishers of the Laws of the United States. 


INSOLVENTS IN MASSACHUSETTS. 


|\Commencem't | 





1860. 








| 
Name of Insolvent. | Residence. lot Proceedings| Name of Judge. 
! 
1860. 
Allen, Edward, Lowell, July 9, Wm. A. Richardson. 
Bemis, Royal, Waltham, = 11, Wm. A. Richardson. 
Blackirton, MiltonW. | Attleboro’, June 23, Edmund H. Bennett. 
Brewster, John E. j Attleboro’, “ £3, Edmund H. Bennett. 
Butler, Josiah W. Boston, July 31, Isaac Ames. 
Child, Daniel F. Boston, e4 19, Isaac Ames. 
Collester, Osgood, W orcester, ; «“ 11, Henry Chapin. 
Cross, Amos W. Boston, , = 24, Isaac Ames. 
Davis, Perry, | Westport, - 2, Edmund H. Bennett. 
Dodd. George H. (2) Chelsea, ™ 10, Isaac Ames. 
Dole, John, Boston, 66 ll, Isaac Ames. 
Dunbar, Thomas J. (3) Roxbury, " ll, George White. 
Furnald, Wm. R Malden, 1 18, Wh. A. Richardson. 
Gray, Danville L. Bo-ton, " 5, Isaac Ames. 
Hartshorn, Sam’! W.(4) Chelsea, as 21, Isaac Ames. ¥ 
Hay ford, Warren, Boston, 6s 31, Isaac Ames. 
Heard, Richard, (5) Shirley, - 27, Wm. A. Richardson. 
Hinkley, Thomas F. Boston, os 12, Isaac Ames. 
Keith, Adna P. Hanson, « 20, William H. Wood. 
Keith, Howard, North Bridgewater, “ 20, William H. Wood. 
peng Rufus J. eee Wa 28, Isaave Ames. : 
Kent, Erastus R. Chelsea, | gg 2 P 
Kent, Wm, D } (6) Boston, 13, Isaac Ames. ; 
Knapp, Wm. B. |Waltham, ” 14, Wm. A. Richardson. q 
Knowlton, Luke, |W orcester, os 31, Heury Chapin. 
Lothrop, Adams B. West Roxbury, sat 16, George White. 
Marden, C. W. (4) Canton, “ 21, Isaac Ames. 
Pattee Asa D. Boston, os 2, Isaac Ames. 
Pope, Frederick W. (5) Shirley, “ 27, Wm. A. Richardson. : 
lowers, Peter, Lowell, “ 16, Wm. A. Richardson. 
Randall John N. (3) Roxbury, = ll, George White. 
Rowell. Henry T. (2) Charlestown, ‘ibe: 10, Isaac Ames. j 
Scott. Elhanan W. Lowell, 4 31. |Wm. A. Richardson. 
Smith, George H. Boston, 4 26, Isaac Ames. ; 
Smith, Nahum, Boston, 6 6, Isaac Ames. : 
Stratton, Nahum, Bolton, oo 13, Henry Chapin. 
Tifft, Horace, (1) Attleboro’, | June 23, Edmund H. Bennett. . 
Whitman, Wm. H. North Bridgewater, July 12, William H. Wood. 4 
Whitmore, Gilbert D. ‘Boston, = 25, Isaac Ames. . 
Whitney, Samuel B. Boston, ” 19, Isaac Ames. 
Young, George L. Chelsea, “ 19, Isaac Ames. 





Po 9000? 


Firs, &c. 


Horace Tifft & Co. 
Dodd & Rowell. 
John A. Randall. 
Marden & Hartshorn. 
Yope & Heard. 

W. D. & E. R. Kent. 





